WRONGFUL TERMINATION OF CONTRACTS OF EMPLOYMENT IN NIGERIA:  A CASE FOR REINSTATEMENT OF PRIVATE EMPLOYEES
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CHAPTER ONE

CONTRACTS OF EMPLOYMENT: MEANING AND NATURE 

1.1
Introduction

A contract of employment is an agreement between two or more persons relationship established by contract, creating an obligation to do a particular thing in a contract of employment.

1.2
Meaning and Nature
The nature of contract of employment is the relationship between an employer and his employee comes into existence as a result of a contract between them generally referred to a contract of service, which means any agreement whether oral or written, expressed or implied, where by one person agrees to employ another as a worker and that other person agrees to serve the employer as a worker as contained in Labour Act
 

Generally, the contract of employment is an off-shoot of our general law of contract where the essential ingredients of the contract must be found present before it’s enforceability.

1.2.1
 Offer and Acceptance
In every contract of an employment, there is a meeting of the minds of the parties before the enforceability of the contract. That is to say, an offer must be made by one party called (offeror) as in Callil v. Carbolic Smoke Ball Co.
 and the acceptance of the offer by the other party called (offeree) as in the case of Afolabi v. Polymera Ind. Nig. Ltd.
  This principle of offer and acceptance entails freedom of both parties to offer and accept unconditionally the terms of employment.

1.2.2
 Consideration
In a contract of employment, where there is an offer and acceptance by both parties to the contract of services, there must be a consideration to furnished the contract, describing some rights, interest, profit or benefit occurring to one party or some fore-bearance detriment, loss or responsibility given, suffered or undertaking by the other.
 The above explanation was illustrated in the case of Currie v. Misa
  Therefore, consideration in the contract of employment is the salary and other fringe benefits which an employee earns on one part and services which an employer receives on the other part.

1.2.3
 Intention to create Legal Relation
The relationship between an employer and employee is established by contract. Where both parties agreed on the terms of the contract of employment, creating a common intention of both parties to enter into a legal obligation that is contained in the employment agreement Rose and Frank v. Crompton
  

1.2.4
 Capacity
The law is settled that parties to a contract of employment must possess the capacity of contract as recognized by law at common law.  Certain categories of persons namely; infants, mentally infirm and disordered person and drunkards in certain circumstance are incapable of entering into a contract.
  This has been specified in our statute Nigeria Labour Act 2004.

In the case of an infant, the law forbids to engage a person (child) below the age of sixteen years from entering into any contract of employment except that of an apprenticeship.  But the Act provides in Section 19(1) of the Labour Act 2004 that a child under twelve years of age can be employed only by a member of his family and even then, subject to his rights, agricultural, horticultural or domestic work approved by the Minister of Labour as stated in Section 91(1) (a) Labour Act.
However, Section 59 of the Act is an exception apparently to enable a youth receive his education in a technical school. In respect of working on a ship in general, Section 61 (3) of the Act provides that even when the non-adult is allowed to be so employed, he can work only on a vessel in which only members of the same class are employed.

Under Section 59 of the Act, the Minister of Labour has power to notify an employer in writing that the kind of work in which a young person is employed is injurious to his health, immoral or otherwise unsuitable.

Finally on mentally infirm and disordered person are persons who are insane, unsound minds incapable of being conscious and rational thinking on the obligation of the terms of the contract of employment.

1.3
Parties to a Contract of Employment
A contract of employment or services is entered into and enforceable by the employers and the employees, which automatically forms or constitute the major parties to a contract of employment in Nigeria Labour Law.

A person who is in a contract of employment with another cannot be transferred to another employer without his consent. This is in conformity with the provision Section 10 (1) of the Act which provides as follows

“The transfer of any contract from one employer to another shall be subject to the consent of the worker and the endorsement of the transfer upon the contract by an authorised labour officer”.

1.3.1
 Employer

An employer is the person by whom the employee is or was employed. Rights can only be acquired against the one employed.  See the case of Harold Fielding Ltd. v. Mansi

A person who exercises sufficient control over employee may be regarded as being the employer for some purposes as illustrated in the case of Road Transport Industry Training Board v. Ongaro

Employee
According to Section 55 of the Trade Union Act 1974 defines an employee or worker as “any member of the public service of the federation or of a state or any individual (other than a member of any such public service) who has entered into or works under a contract with an employer.

In N.A.L.G.O. v. Bolton Corporation,
 the House of Lords decided that an employee or worker includes manual labourers, clerks, apprentices, and persons in a contract personally to execute work or labour.

1.4
Independent Contractor
An independent contractor is an employee, employed by an employer to carry out a specific contract in the contract of employment.

According to Salmond in Nigeria Law Reform Act 1961, Section 7 (4) (b), that the liability of the independent contractor is not vicarious. A person is not generally liable for the tort of his independent contractor or the servant of such a contractor committed in the discharge of the contractual obligations.

1.5
Why an Employee Needs Protection?
A contract of employment like any other contract comes into existence by an agreement between the parties (i.e.) the employer and employee.

The agreement must be free and voluntary neither party compels the other to accept any terms or conditions in the agreement.

The vouched freedom and volunteerness of the agreement raised the inequality of bargaining power between the two parties. The number of people applying for work is too much for the number of jobs the employer have. Because of these factors, there is a brake down in the negotiation and the employer continues to negotiation until he gets what he considers favourable terms and conditions for the employment.

Technically, he agrees to the terms and conditions of the contract but in realization of this situation, Professor Adeogun made the following observation in line with the legal framework of Industrial relations in Nigeria
 thus:

The resumption of equality between two parties tends to ignore other social and economic consideration which may make this equality and its underlying freedom, fictitious and hollow.  Indeed, the so-called bargaining power of the individual worker is important in practice, especially in a country like Nigeria where there are more workmen than the jobs available and where the employer can choose freely whom to employ

1.6
Conclusion


In conclusion of this chapter one, relating to contract of employment involving employers and employees relationship where one party made an offer and the other party accepts the offered, brought no doubt in negotiation where there is inequality bargain.


Though it is a vouched freedom and volunteerness of the agreement that places the employee as a beggar without choice irrespective of the terms or conditions of the employment under which he accepted the offered. This is as a result of insufficient of availabilities of jobs in our society (Nigeria).


The situation in Nigeria today as regard employment is such that it is difficult to get an employment and more difficult for wrongfully dismissed employee to secure an alternative employment.  Therefore, since the contracts of employment manifest from volunteers consent, which constitute a contract of service between the parties, the law is then in support of the party that is faithful to its bond under the contract and opposed the other that acts contrary to the provisions or contractual terms of the employment.

CHAPTER TWO

TERMINATION OF CONTRACT OF PUBLIC EMPLOYMENT

2.1
Introduction
Termination of contract of Public Employment means that the contract is lawfully brought to an end under the terms of the contract with proper notices and in compliance with the agreed procedures. Unless a statute provides otherwise, the question as to the duration of an employment or the length and nature of the notice required to determine if it will depend on the intentions of the parties.

2.2
Under Public Employment
The terms of contract, be it ordinary or public employment will normally dictate the time and mode of the dissolution and such employment can only be brought to an end at the expiration of such time unless it has been varied by subsequent agreement.  Such variation may be by way of replacing the original contract with another contract which in all cases must always be mutual as stated in the case of Stange (SW) Ltd. V. Mann, Cowey v. Liberian Operations Ltd.
. It should be noted that a party can at any time terminate a contract of employment provided it is done in accordance with the terms of the contract.  In contracts of employment especially, an employer is not under any obligation to give any reason for the termination.

Motive is indeed not relevant in such a situation but this is only general principle and the right to so terminate the agreement may be expressly excluded by the terms of the contract.

The labour Act in Section 9 (7)
 provides for the various ways in which a contract of employment may be terminated and provides inter alia


“A contract may be terminated by:

The expiration of the period for which it was made or

By the death of the worker before the expiration of the period or

By notice in accordance with Section 2 of this Act or in any other way in which a contract is legally terminated or held to be terminated”.

2.3
Different Methods of Termination of Contract of Employment


Generally, a contract of employment may be determined in three principal ways:

By operation of the law.

By the intention of the parties.

By summary dismissal.

2.3.1
 Termination By Operation of Law
Ordinarily, an employment will be determined either by affluxion of time/where a period is fixed or by notice/where it is of an unspecified duration). However, whatever the intention of the parties is, there are circumstances when an employment has to come to an end because the law regards such contract as determined as stated.

Death:  A contract of employment is a contract of personal service as such the death of either party to the contract thus in Graves v. Cohen.
  A contract by a jockey to ride the horses of an owner was held to have been determined by the death of one of the parties.  It was explained that of Jockey is often chosen because of the confidence reposed in his personal skill and judgment and his ability in racing.

Frustration:  A contract may become impossible of performance under the doctrine of frustration in general contract, which also applies to contract of employment.  By frustration, a condition has arisen which makes it impossible for the contract to be executed either before commencement or during the execution of the contract.

Just like the death of either of the parties can bring an end to a contract of employment, so also is the death of the enterprise as demonstrated in the case of Brave v. Condler.
  Thus where a company goes into liquidation of a partnership is dissolved, the contract will be deemed to have become determined unless the contract provides otherwise.  In Nokes v. Doncaster Amalgamated Collinerises Ltd.
  the taking over of a company was held to have determined a miner’s employment and thus he could no longer be liable for an offence which only a servant could commit.

Any supervening external event which renders a contract impossible of performance will frustrate the contract.  A contract of apprenticeship will, for instance, become determined by the destruction of the subject matter of instruction or by any other unforeseen event which goes to the root of the contract.

Illness or injury which is of such a nature or likely to continue for such a period as to frustrate whole object of the employment may determine the contract of employment as in the case of Condor v. Baron Knights Ltd.
  It must be noted that under the common law, an employer is always at liberty to terminate the employment of a seriously sick or incapacitated worker.  But in so far as the category of workers covered by the labour Act is concerned, it would appear that this common law position might have been modified, for Section 15 of the labour Act provides:

That a sick worker shall be entitled to be paid wages up to twelve working days in any one calendar year during an absence from work due to temporary illness certified by a doctor.

The duration and nature of the sickness are relevant and where a contract of employment is frustrated on any of the grounds above the legal consequences upon the rights and obligation of the parties will be determined by the rules applicable to the doctrine of frustration provided for in Halsbury’s Laws of England.

2.3.2
 Termination by Intention of parties
All contract of employment usually provides the mode of its determination which forms terms and conditions of a contract of employment which in turn depends on the intention of the parties.  This intension is normally spelt out by the terms either expressly or according to the practice of the particular trade or industry. In some cases, an employment will be casual.  In some other cases an employment will be casual and for a fixed period or other will be for an indefinite period.  Different rules, apart from terms specifically agreed to; apply to each category of employment.

Moreso, the requirement of a valid and lawful termination of the contract of employment are also to be gathered from the provision of the contract. There are three conditions precedent which are required for the effective and valid determination of a contract of employment by the act of the parties unless the contrary is provided in the contract.

Firstly, the termination must be for one or all of the reasons stipulated or implied in the contract.

Secondly, proper notice must be given by the party intending to terminate the contract. And thirdly, the agreed or normal method has to be followed in terminating the contract.  In all situations, the parties intend that any termination must comply with the above requirements.

Furthermore, in every contract of employment, where it is not expressly stipulated, the parties normally intend these misconduct such as breach of duties of fidelity as illustrated in Stocco v. Maja,
 unauthorized borrowing as in Sinclair v. Neighbour
 or negligence as stated in the case of George Nicol v. Electricity Corporation
.  Also inefficiency and physical and mental inability are some of the reasons for which a contract of employment may be validly determined even though no specific provision to the effect has been made in the contract as stated in the case of Nunnink v. Costain Dredging Ltd.

Parties to a contract of employment normally presume that an employer has the right to lawfully put an end to the contract whenever he wishes to do so but there must always be a valid cause for such termination as affirmed by Aguda J. (as he then was) in the case of Don Edward Adejumo v. UCH Board of Management
.  Where he stated as follows:

I should say that whether the action of the defendant in dismissing the plaintiff was as a result of malice against him conceived by the defendant or by any of its officer, is of no moment once it is established that the procedure adopted was as laid down in the condition of service governing the appointment of the plaintiff and that were existed just cause to dismiss him.

Such a just cause must either be a breach of any of the terms of contract of employment to those governing the normally customary practice of such employment.

However, it is worthy to note that the right of an employer to terminate an employment at his discretion is only a general presumption of law which may be rebutted by the terms of the contract.  Where the parties by their agreement had stated the circumstance under which the employer can terminate the contract or a statute has taken away the employer’s right to terminate the contract at will, in Gould v. Staurt.
  The court has held that the presumption of the employer’s right to terminate by given notice or for cause outside those agreed or decreed is thereby in-exercisable.

An employer may also terminate the employment on the ground of redundancy.  However, such right may be fettered expressly by agreement in that respect.

In any case, this right is restricted by the Labour Act Section 20.  The Act provides that where there is an excess of manpower in any establishment, the principle of “last in first out” must be adopted as stated in Section 20 (1) (b) of the Act.   This is a principle which stipulates that in a redundancy situation affecting a particular category of workers, the last of them to be employed must be the first to have their appointment terminated.

The Act also provides that the trade union of the affected worker must be informed of the reason and extent of the anticipated redundancy and must negotiate redundancy payment to any discharged worker as provided in Section 20 (1) (c) of the Act.

Finally, it is now a settled law that unless a contract is determined by the operation of law or by affluxion of time in form of notice is certainly required.  The necessity for this formal notice was emphasized by Taylor C.J. in the case of O.A. Martins v. Braithwaite and Co. Ltd.
  In this case; the defendant company had reserve to themselves the right to terminate the plaintiff’s appointment at any time without notice.  The defendant relying on this power put to an end, the plaintiff’s employment without notice to him. After nearly two years, the plaintiff instituted an action claiming for arrears of his salary which fell due before the action was instituted and it was held that the plaintiff was entitled to his claim.  The learned judge commented that:

The reservation of the right to terminate appointment of any time without notice does not mean that the worker is not to be told in clear words that his services are no longer required.

In the circumstances of this case, the Chief Justice held that there had been no termination of the plaintiff’s employment.

2.3.3
 Summary Dismissal
Dismissal means discharge from service or office.  As stated earlier, an employer may terminate the services of his employee by paying the latter a sum equivalent to what the worker would have earned had he been given proper notice notwithstanding that no payment is made in their notice.

If a worker can be dismissed without proper notice and on pain of forfeiting any payment in lieu of such notice; it therefore, means that dismissal is not without a stigma.  Thus the Supreme Court in Irem v. Obubra District Council
 stated that dismissal carries infamy and deprives one of benefits which termination in this case, did not.  The term does not apply to termination of appointment with retirement benefits”.

Be it as it may, a contract may by its terms and nature provide for summary dismissal as it may arise from wilful disobedience to lawful and reasonable orders, misconduct of the masters business, negligence in competence and conducts incompatible with his duty or prejudicial to the master’s duty.

In Moeller v. Monnier Construction (Nigeria) Limited,
 the High Court considered a situation where a written contract of employment provided for dismissal of the employee for conduct likely to bring the employer into disrepute and came to the conclusion that in such a case, it is not necessary for the employer to prove that the contract complained of factually brought the employer into disrepute.  The court took the view that the right to dismiss the worker under such a contract is solely within the employer’s discretion.

Misconduct for the purpose of summary dismissal includes any action or omission inconsistent with an employer’s proper performance of the duties for which he was engaged.  There is no fixed rule defining the degree of misconduct which will justify a dismissal.  The employer is left to use his discretion.  Just like in the cases of conduct likely to bring disrepute to employer, it is the opinion of the present writer that the exercise of this discretion upon complaint by the employee should invite the court review of the exercise reasonably and justifiably that is on good and just cause or reasons.

An employee has a duty of fidelity to his master or employer. Therefore, he exposed himself to the discipline of summary dismissal.  If he is guilty of fraud or dishonesty in connection with his employer’s business just as it was illustrated in the case of Maja v. Stocco
 as earlier cited.

2.3.4
 Conclusion
It is so glaring in the contract of service of employment that is covered with a statutory flavour between the employees and the employers are bound to comply with the statutory rules that governed the relationship in the service of employment.  This is to avoid breach of contract that could lead to a claim by either party in the contract of employment.

Though, generally a contract of employment comes into existence only by the agreement of both parties as shown in Chapter one of this project work. Therefore a contract of employment may also be brought to an end by any of the parties for a number of causes or for some other causes beyond the control of the parties, such as death, affluxion of time in case of a contract of employment for a fixed period of time.

However, in matters of determination of contract of employment, the most frequent cause of action litigated upon in the court is unlawful termination of contract of employment or what may be described as wrongful dismissal in the case of private employment.  Here the employee complains that his employment has been terminated in a way that is contrary to the requirement of the law, that is the rules on agreement, making the employer committing a breach of contract either because the employer has no “just cause” for the dismissal or has in the process applied a wrong procedure or for both reasons.  The employee has no other alternative than a claim for wrongful dismissal where damages and other entitlement would be awarded. See Bankole v. NBC.

In other hand where the service of employment is governed with statutory flavour, the employee whose service is unlawfully terminated is entitled to remedies of declaration which have effect of reinstatement.  See Odiase v. Auchi Polytechnic
  where the Court of Appeal held that where a servant’s employment is not terminated in accordance with the procedure laid down in the relevant laws and regulations, he would be entitled to automatic reinstatement.

CHAPTER THREE

WRONGFUL TERMINATION OF CONTRACT 

OF PRIVATE EMPLOYMENT

3.1
Introduction

It is indisputable that a contract of employment no matter the duration, even if described as “permanent” or “for life” must eventfully come to an end. At common law, dismissal or termination refers to all cases where an employee is relieved of his duties by a positive, unilateral act of his employer. Therefore, wrongful termination of contract of employment arises when an employee under private employment receives less than the period of notice to which he is entitled or when he is summarily dismissed in circumstances which do not justify such drastic action.

3.2
Wrongful Termination of Contract of Private Employment

Wrongful termination of contract of a private employee is said to be wrongful when the terms of the contract is brought to an end without proper notices and a breach of compliance to the agreed procedures in the contract of services of employment.

A contract of employment can be brought to an end by notice.  Once proper or reasonable notice is given, the employment comes to an end at the expiry of the notice. The Labour Act
 in Section 11 (1) says that either party to a contract of employment may terminate the contract on the expiration of notice given by him to the other party of his intention to do so.  But whereby the employer do otherwise, the employer has committed a breach of contract, this is because the employer has a no “just cause” for the action, and thus seeks the court to hold that such termination of his contract (employee) is wrongful and thereby invalid.

According to Akintunde Emiola’s Nigerian Labour Law (unless an employment is lawfully terminated on any of the grounds stipulated in Section 9 of the Act of termination for misconduct, the worker so dismissed will have a remedy for wrongful dismissal.”

Wrongful termination is an unjustifiable repudiation of the contract of employment in the ordinary case of wrongful termination a master purports to repudiate the contract by dismissing the employee and thus refuses to accept further service.  In all cases of wrongful termination, the employee is alleging that either the employer has wrongfully discharged him from the employment for lack of just cause or for wrong procedure or has not satisfied the requirement of notice or is in breach of the rules of natural justice. Wrongful termination of contract of employment includes the following:

Lack of just cause

Wrong procedure

Lack of proper notice.

Breach of the rules of natural justice.

Lack of Just Cause
At common law, an employer has discretionary power to terminate his employee’s contract where there is a just cause. In Don Edward Adejumo v. UCH Board of Management
 where Aguda J. (as he then was) said:

I should say whether the action of the defendant in dismissing the plaintiff was as a result of malice against him conceived by the defendant or by any of it’s officers as of that moment once it is established that the procedure adopted was laid down in the condition of service governing the appointment of the plaintiff and that the existed just cause was to dismiss him
.

The “just cause” is usually that employee misconduct which is any action or omission which can be deemed a repudiation of the contract of employment.

Thus, it has relevance to the terms and conditions of a contract and the provision, of any relevant statutes, expressed or implied.

Misconduct includes any omission inconsistence with an employee’s performance of the duties for which he was engaged. There is no fixed rule of law defining the degree of misconduct which justifies a dismissal.  The employer is left to use his discretion.  The exercise of this discretion upon complaints by the employee, invites the court’s review of the exercise of this discretion to ensure that the discretion was not abused and that it was exercised reasonably and justifiably, that is, on good or just cause reason.

An employee has the duty of fidelity to his master or employer. Therefore, if he is in breach of his duty, he might be liable to dismissal.  In Timbers and Plywood Ltd.,
 an employee was dismissed from service when it was discovered that he did steal his employer’s oil and petrol.  In an action for wrongful dismissal, Ekernele J. held that plaintiff’s dismissal was proper and that the onus was on him to provide that his dismissal was wrongful.

Certain activities of the employee may be regarded by the law as a breach of the duty of fidelity.  A servant may be dismissed if he enters into any transaction without the knowledge of his employer whereby his personal interest conflicts with his duty as a servant in his particular capacity.

The implied duty of obedience to lawful and reasonable orders may, on its breach result in termination of the contract of an employee.  However, refusal may not be so fundamental for a repudiation of the contract to justify a termination of the contract by way of dismissal.

The case of Law v. London Chronicle Ltd.
 shows that disobedience of an order will justify summary dismissal only where it shows a disregard of one of the essential conditions of the contract.

Here an employee of the defendant, out of loyalty to her immediate boss, had followed him out of the office of the Managing Director of the company though the Managing Director has said to her “stay where you are”.  She followed her immediate boss out because the situation in the Managing Director’s office was embarrassing and unpleasant.  Evershed M.R. said:

If would be going too far to interpret the judgment of Turner v. Mason (supra) as saying that disobedience of any order that is lawful entitled the employer to dismiss the servant summarily.

He was of the view that one act of disobedience or misconduct can justify dismissal only if it is of the nature which goes to show that the servant is repudiating the contract.  Accordingly, the disobedience must increasingly be wilful.  In other words, it must connote deliberate floating of the essential contractual condition. On the fact of the case, it was held that the refusal did not justify the dismissal. The court further felt that the word “stay where you are” where not an order properly so called, but a direction or advice.  Lord Evershed’s view of wilful disobedience is carefully illustrated in the case of Pepper v. Webb.
  Here, a gardener disobeyed an order from his employer’s wife to plant some flowers. He made some insolvent remark as follows:

“I couldn’t careless about your bloody green house and your sudden garden and left without complying with the order”.

He was dismissed summarily and his action for wrongful dismissal failed.

Wrong Procedure
In Olaniyan v. University of Lagos,
 the Supreme Court while unanimously allowing the appeal, held among others that:

Once there grounds for removal of an appointee for misconduct, the university council must follow the statutory procedure for removal and if it acts otherwise, the aggrieved appointee is entitled to seek a declaratory judgment declaring the removal null and void and also an order of injunction and in such cases, the court has an unfettered judicial discretion to grant such declaration.

From the above, it is clear that as a requirement of a valid termination of a contract of employment whether such termination is a disciplinary measure or in the normal course of business, the proper procedure must be adopted. Such procedure may be provided for in the contract of employment or may be implied by convention and usage of the particular trade. Whatever be the case, it is pertinent to emphasize that strict compliance with such procedure must at all times be adhered to.  This is so because failure to observe such procedure has several legal consequences, Olaniyan’s (supra).


This procedural requirement may take different forms.  First, the power to terminate the contract must be exercised by the appropriate person or organ in whom the power to do so is vested by the agreement or by a written law.


In Hart v. Military Governor, Rivers State, the military Governor assumed the power vested in the civil service commission and the Supreme Court declared the resulted decision as a nullity.


This position has however been held to be the same notwithstanding the “unwarranted inter-midlines” of the provision of Decree 
 (public officer (Special Provisions Decree) with any law governing the relationship of an employer and the employees.  This was clearly illustrated in the case of Ndill v. Okara and Sons.
  Where the appellant was a public officer having been appointed in 1950 as Vice Chancellor of the University of Nigeria, Nsukka.  Subsequently, his appointment was terminated by the Head of the Federal Military Government in his capacity as the visitor of the said university on whether the visitor is an appropriate authority as contemplated by the decree, the court held that when acting as a visitor of the university, the Head of State and Commander-in-chief of the Armed Forces is not an appropriate authority within the meaning of the said decree where the method of termination is provided for in the contract agreement, such method must be adhered to. In the locus classicus of Olaniyan and Others v. University of Lagos (supra), the officers had rendered themselves “unfit for any position of leadership or responsibility in the University of Lagos, this amounted to misconduct.

Lack of Proper Notice
As a requirement for a valid termination of a contract of employment, there must be proper notice served on the employee.  “NOTICE” in the legal sense means such information that brings home to the mind of a reasonable, intelligent and careful man and in a business sense, it connotes to notice of a contract.

It is the formal information by one party to the other that the contract is to be brought to an end at a specified date. Thus, a warning of a possible termination of the contract is not the kind of notice required to bring a contract of employment to an end as established in Morten Sundour Fabrics Ltd. V. Shaw.
  There are certain minimum notices to be given according to the length of service.

Thus:

One day, where the contract has continued for a period of three months.

One week, where the contract has continued for more than three months but less than two years.

Two weeks, where the contract has continued for a period of two years but less than five years or more.

The Act equally provides that any notice for a period of one week or more shall be in writing.”
 From the above provision, it is clear that if a worker or employee is given an improper notice; such act on the part of the employer makes it wrongful.


In this regard, Lord Denning in the case of Hall v. Parson,
 stated inter-alia:

Then comes the important question; what is the effect of an invalid notice to terminate?  Suppose the master gives the servant only one month’s notice when he is entitled to six?  What is the consequence in law? It seems to me that if a master serves on his servant a notice to terminate his service and that notice is too short because it is not in accordance with the contract then it is not in law effective to terminate the contract unless of course, the servant accept it
.

From this dictum, it logically follows that an improper notice to terminate a contract of employment is more effective than on where the employee accepts such improper notice, he is left to his remedy in damages against the master for breach of the contract of employment.  In that case a trade union called the Draughtsman and Allied Technical Association (DATA) sought to force employer called C.A. Persons And Company limited to engage only members of that union.  The plaintiff, Mr. Hill a Chartered Engineer who had been in the employment of the defendant for 35 years was not a member of that union.


The union entered into agreement with the employer of Mr. Hill to the effect that the union shall solely negotiate rights for all technical staff covered by the agreement and that membership of the union will be a condition for service for all new recruits to technical staff.  In accordance with the agreement which the company made with the union, Mr. Hill was given a month notice to either Lord Denning becomes a member of the union or loss his employment.


The Court of Appeal in England in considering the length of notice, observed inter-alia:
“I should have thought that for a professional man of his standard and I may add, his length of service reasonable notice would have been at least six months and may be 12 months.  At any rate, one month is far too short”.

In Eweromi v .A.C.B.,
 the purposed dismissal of the plaintiff/appellant from the employment of the defendant was held to be null and void because of improper notice. The court was of the view that for such notice to be effective, it must have been actually served on the employee “and the onus of establishing the existence and service of this notice is on the employer”.


Accordingly, whether or not the contract of employment has been terminated with or without proper notice will be understood when reference is added to the provisions of the contract as regards notice. Thus, in Olaniyan v. University of Lagos, (supra) the Supreme Court held unequivocally at Common Law, a contract of personal service is determinable by the master only upon reasonable notice or on the notice stipulated in the contract of the parties.  Where a contract is based on or re-enforced by statute or created by statute, strict compliance with the statutory requirement is necessary for its determination.


Finally, it must be understood that where a contract itself fixed it’s own duration, no improper notice can bring such a contract to an end unless the employee has decided to wave his right to the appropriate notice as provided for in Section 11 (6) of the Labour Act 2004.
Breach of the Rules of Natural Justice
In exercising the discretion to dismiss a worker, the employer is more or less performing a quasi-judicial function as common law demands. Compliance with the rules of natural justice, that is to say, he must act judicially and fairly.

Section 33 (1) of the 1979 and 36 (1) of 1999 constitution respectively guarantees the right of fair hearing and provides inter-alia:
In the determination of his civil right and obligations including any question or determination by or against any government or authority a person shall be entitled to fair hearing within a reasonable time by a court or other tribunal established by law and constituted in such manner as to secure it’s independence and impartiality.

This concept of fair adjudication is governed by the twin pillars of natural justice epitomized in the Latin maxim of “Nemo Judex in causa sua” (No man should be a judge in his own court) and Audi alteram partem (that no man should be judged unheard).  This two principles of natural justice must be observed by courts, tribunals, arbitrations and all persons and bodies having the duties to act judicially.  The right to fair hearing apart from being a constitutional right is a fundamental rule of natural justice.  “That no man is to be judged unheard, said Oputa J.S.C. (as he then was) was as old as creation, as stated in Genesis and as old as the Garden of Eden as illustrated in Olatunbosun v. Miser Council.

In Konda v. Government of the Federation of Malaya
 where Lord Denning asserted that:

If the right to be heard is to be real right which is work anything, it must carry with it a right to the accused man to know the case which is made against him and be given fairer opportunity to correct or contradict them
.

Accordingly, Aniagolu J.S.C. also observed that the dictates of justice demands that the legal principle of “Audi Alteram Partem” must be obeyed no matter how cumbersome and inconvenient it may appear.  The principle of natural justice being a fundamental requirement for adjudication has been applied in a number of situations including of course, contracts of employment.  Therefore, an action for wrongful termination of contract would lie against an employer who dismisses his employee in complete disregard or breach of the rules of natural justice.

Following this is under the civil service rules, there are laid down procedures made there under to guide the dismissal of civil servant holding senior post in pensionable establishments and these includes notification in writing on grounds of the proposed dismissal, investigation by the civil service commission and the right of the civil servant to be present when witness testifies and to cross-examine them.  This rule must at all times be adhered to in dismissal of civil servant as stated in the case of Josiah Laoye v. Civil Service Commission.
  The case of Akinlade Falomo v. Lagos State Public Service Commission (supra) is an authority here.  In that case, the Supreme Court stated inter-alia:  “It is not necessary that in order to establish that a duty to act judicially has been carved out by an administrative body, persons or tribunal, the exercise must essentially or analytically be of a judicial of a principle of audi alteram partem. This principle may be excluded expressly or by necessary implication by statute”.

3.2.5
  Conclusion
From the emphasis made on this chapter three sub-heading, it is pertinent to agree in my conclusion that a wrongful dismissal of contract of employment presents, perhaps one of the greatest single theoretical problems arising in this breach of law.  The issue is whether wrongful dismissal in itself terminates the contract of employment.  And the general rule of contract is that a contract is not determined merely by the wrongful repudiation of it by one party.  It is for the innocent party to decide whether to treat the contract as having been determined or as still subsisting, but this rule does not apply to contracts of employment for they are subject to special exceptions.  Therefore wrongful repudiation puts an immediate end to the contract of service.

Under the “rule of automatic determination”, unlike the normal “elective theory” which operates in other areas of contract, any contract of employment could at any time be brought to an end by either party repudiating it, although from the practical point of view, employers are more likely to repudiate by dismissing the employee.  This was illustrated by Lord Justice Jerkins, in the case of Vine v. National Drek Labour Boiared which view was approved by Viscount Kilmint L.C. in the House of Lords where he said that:

If the master wrongfully dismisses the servant, either summarily or by giving insufficient notice, the employment is effectively terminated albeit in breach of contract.

With due respect, the view of the Lordship can only be so if the contract is of a personal service or where the given of notice is not a contractual term.  Where the giving of notice is a contractual term, the wrongful dismissal arising from the giving of an improper notice would not terminate the contract of employment except the innocent party so elect it.  As stated by Viscount Simon L.C. in Heyman v. Drowins Ltd.

CHAPTER FOUR

REINSTATEMENT

Introduction

This type of remedy is normally given by the courts in case of breach of contract of employment. An order for reinstatement means that the employer must take him back to his job, as he is in effect treated as not been dismissed.

The employee will be entitled to any benefit he might reasonably have expected to receive during the period of dismissal is well founded, the tribunal must ask the employee if he wishes to have an order for reinstatement and if suggestion is made, the tribunal must first consider the reinstatement upon the complainant as though he had never been dismissed as provided by the Labour Decree.

Reinstatement
It is a settled law that reinstatement of an employee whom had been wrongfully terminated from his services is a remedy available to only employment that is covered with a statutory flavour.  In this case, the tribunal must exercise its discretion after considering the complaint wishes whether practicable or severe risk of industrial strike as stated in Coleman v. Magnet Joinery Limited.

The ordinary and primary meaning of the term “reinstatement” is to re-establish or replace the employee to the exact position in which he was before his removal with all the attendant privileges restored according to the agreement of employment.

With no doubt in my mind, Nigerian Judges have made no effort to come within hailing distance of identifying which circumstances would make it possible to award reinstatement in private employment or for unconfirmed employees whose contract has statutory flavour.  The impression Nigerian judges give is that reinstatement in its technical sense is alien relief for persons in private employment.  With due respect to our Nigerian judges, I plead your attention to Nigerian Supreme Court decision in the case of Olaniyan v. University of Lagos (supra) held in 1985:

“That a unilateral repudiation of a contract of service does not per se determine the existence of the relationship of master and servant, unless where the employee accepts it expressly by implication”.

This means that where he accepts the repudiation, the remedy open to him is to sue for damages since his acceptance of the repudiation has put an end to the contract of employment where he still regards the contract as subsisting his remedy will be for specific performance in terms of reinstatement.

With utmost respect to our judges who are reluctant to award reinstatement as remedies to the wrongful act of termination by their employers should have a recourse to Section 33 (1) of the 1979 and 36 (1) of 1999 constitution respectively guarantees the right of fair hearing and provides inter-alia:
“In the determination of his civil right and obligations including any question or determination by or against any government or authority, a person shall be entitled to fair hearing within a reasonable time by a court or other tribunal established by law and constituted in such manner as to secure its independence and impartiality”.

This concept of fair adjudication is governed by the twin pillars of natural justice epitomised in the Latin maxim of Nemo Judex in causa sua and Audi alteram Partem.  This two principles of natural justice must be observed by courts, tribunals, arbitrations and all persons and bodies having the duty to act judicially in respect of any allegation made against private employee before the employer can lawfully terminates the employee contract of services.

However, the fact that Nigerian judges saw the relief of reinstatement of private employee as alien is subject to a debate. This is because Nigerian government operates the same received English legal rules and principles with England and India (country).  

In the case of Osisanya v. Afribank (Nigeria) Plc
  where the appellant was an employee of the respondent bank branch at Ilorin in 1983.  Two other individuals who were officers of the National Union of Bank, Insurance and Financial Institutions Employees jointly sent a petition against the appellant alleging that the appellant had committed some dishonest act in the course of his duties under the respondent.  However, those who wrote the petition later withdrew it but the respondent went ahead to terminate the services of the appellant.  When the appellant institute an action for reinstatement for wrongful dismissal, the court adverted their mind to the common law rules that a contract of personal service which involves personal pride, personal feeling, personal confidence and confidentiality is determinable by the master at will without cause.  This is so because the courts do not compel a willing servant on an unwilling master.  Such would be in-consistent with the confidential nature of the relationship that it should continue contrary to the will of one of the parties.  His remedy will be in damages instead of reinstatement.  See also the case of Olarewaju v. Afribank,
and Mobil Oil Nigeria Limited v. Akinfosile,
 Chukwumah v. S.P.D.C.
  Contrasted with the decision of judges in England and India which operate the same legal rules with us.

In McClelland v. Northern Ireland general Health Services Board, the appellant’s post was advertised as “permanent and pensionable” and the contract of employment provided specific reasons, such as gross misconduct and inefficiency, for which she might be dismissed.  After her appointment, the employer introduced a rule that women employees must resign on marriage.  The House of Lords granted a declaration that her purported dismissal was a nullity; this amounted in practice to an order for her reinstatement.
 

In Hill v. C.A. Parson and Co. Ltd.
  The appellant succeeded on appeal on reinstatement.  Where Lord Denning, MR with whom Sachs, L.J. agreed, held that the appellant’s case was extraordinary as he was liable to suffer quite disproportionate hardship if his contract were to be treated as terminated by the notice that was of less than reasonable length, leaving damages as his sole remedy.

In 1960, the Indian Supreme Court appreciating that there was a growing emphasis on the analogy between the function of the judge and the function of the legislator, awarded the remedy of reinstatement, untrammelled by the general law of contract.  Provincial Transport Services v. State Industrial Court,
 Nagpur: Das Gupta J. remarked:

In dealing with Industrial disputes… the Supreme Court have by a series of decisions laid down the law that, even though under contract law, pure and simple, an employee may be liable to dismissal, without anything more, industrial adjudication would set aside the order of dismissal and direct reinstatement of the workmen where dismissal was made without fair enquiry
.

 There is no doubt in me that what is accepted as a truism has little judicial foundation; that with a little ingenuity an astute lawyer can convince a broad minded judge on this apparently entrenched attitudes as laid down by the decision of the above cited cases in England where we got our received common law principles on contract of employment.

Though, it is pertinent to note the locus classicus on the proposition judgment of Fry, L.J. in De Francesco v. Barnum:

For my own part, I should be very unwilling to extend decisions the effect of which is to compel persons who are not desirous of maintaining continuous personal relations with one another to continue those personal relations.  I have a strong impression and a strong feeling that it is not in the interest of mankind that the rule of specific performance should be extended to such cases.  I think the courts are bound to be jealous, lest they should turn contracts of service into contracts of slavery; and therefore, speaking for myself, I should lean against the extension of the doctrine of specific performance and injunction in such a manner

Contrary to this fear in Lord Fry, L.J. dictum, the order need not ensure life time employment but rather it restrains the removal of an employee in breach of contract.  The order may be until the employee has been given fair hearing.  Another reason why fear should be removed is that an employee who seeks reinstatement would most likely give his best in his employer’s service. The argument is premised on the assumption that an employee is being compelled to serve and so needs supervision to perform his duties.  Of course, where an employee fails to perform his obligations dutifully, the employer retains the authority to dismiss him.  See Afribank v. Nwanze
 and Ejegi v. Agip Nigeria Ltd.
 

If the practice of ordering reinstatement after dismissal exists as the cases in cited from England, it shows a move to allow court to order what they now object to would not meet with implacable opposition.  It only shows that there is lack of accord between the theory Nigerian judges project and industrial relations practice.

I opine that it is better if the issue whether an employee’s reinstatement would offend an employer is considered a matter of fact, not law.  Hence, I make my suggestions and observation on wrongful termination of contract of private employee in the next chapter five for the benefit of welfare of one another for a collective sustenance of the nation’s economy and Nigerian legislation.

Conclusion
The order of reinstatement which has been existed in favour of employees with statutory flavour especially since the decision of the Supreme Court in Olaniyan v. University of Lagos
 is evidence of the variety that court taken upon themselves supervisory power over the expenditure of public money and the running of public services should also extend to private sector of employment.  This is because both employees may have performed the same services and functions in the case of Secretary or Accounting services of an employment in the private or public contract of employment.

The directors and mangers who wield managerial prerogative of dismissal are as much employees or servants as the subordinates they oppress. In absence of proof that an employee in private sectors is in default of the contractual terms of employment, there is no reason why reinstatement should not be ordered.  If a superior and a subordinate have differences and the court chooses to defer for the superior, the employee can be retained in his employment with management retaining the discretion to transfer him to another department.

CHAPTER FIVE

OBSERVATIONS, SUGGESTIONS AND CONCLUSION

Introduction
It has been observed that the foregoing chapters pointed out that wrongful termination of a contract of employment is an unjustifiable repudiation of the contract by the employer.  It is worthy to note that the Act of one party to end up contractual relationship (unilateral) afford the other party entitlement of remedies.  This is supported by various legal protection afforded by the Nigerian law and judicial practices to the employee’s against wrongful dismissal.

Thus, since volunteers of consent is required to constitute a contract of services between the parties the law is then in support of the party that is faithful to its bond under the contract and opposed the other that acts contrary to the contractual terms of the agreement in the contract of employment.

Observations, Suggestions and Conclusion
In a contract of services where there is a breach of contract of service based on wrongful dismissal from service, there are various remedies to it.  However, a closer look at the various remedies provided by the law will reveal that much still has to be done to alleviate the fear of wrongful dismissal from service which is seriously biting hard in all sectors of human endeavour, particular because although the remedies such as reinstatement, injunction, damages etc are available to employee who has put more years than he had put in the employment pending the determination of his case.

In the light of the above and in relation to the various remedies afforded an employee who alleges wrongful dismissal from employment, it is pertinent to also highlight some suggestions for improved protection of the employee from wrongful dismissal from service.

As stated earlier, the law shelters the worker from wrongful dismissal only when the worker maintains loyalty to the contractual term of agreement with the employer.  The workers must be aware of the terms in the agreement if he is to abide by them so that where the contract is not evidenced in writing, the employer should deliver the particular to the employee as soon as the commencement of the employment.

Thus, given the background of the Nigerian employees engaged in services not evidenced in writing, it is difficult with respect to agreeing with the requirements of the provision in Section 7 of the Labour Act
 which states that:

“The employer in a case of a contract in writing is to deliver to the employee particulars of the contract within three months of the commencement of the employment with an employer”.

Those engaged in such contract in Nigeria are basically illiterates and to keep them in suspense for that length of period without informing them of the nature of the contract of their employment is abnormal and unethical.  It is however, suggested that for the protection of the illiterate employees whose contract are not endorsed in writing, the particulars of such employment must be made known to those employees in the languages understood by them on the commencement of the employment.

Moreso, another area of concern is the issue of compensating the employee whose appointment is wrongfully terminated.  Obviously, the basis of compensation is on the due notice having been properly given.  Thus if an employee would have been entitled to one month notice and his appointment had been wrongfully terminated, he will be entitled to damages to the value of one month salary in the event of wrongful termination of employment.

The question then is, will such a person be able to sort out an alternative employment within the said one month given in Nigeria situation?  In this regard, the law works injustice in relation to long time employment.  For, it is absolutely difficult to agree to any submission that any amount of compensation paid to a long time employee whose appointment has been wrongfully terminated would be adequate to sustain him and his family for the period (which might even be longer than he already put in), he will have to sort an alternative employment in Nigeria today, something more compensatory than this can be done.  Thus, the provision in the Labour Act regarding “Termination of contract by notice” in its Section 2 should be amended. For instance, sub-section 2 (d) of that section which provides “one month, where the contract has continued for five years or more”.  In so doing, the desired protection of the employee would advice its noble objective given the fact that in Nigeria today, it is absolutely difficult to sort out an employment within six months.

Furthermore, there is need for parties to a contract of employment to comply strictly with the statutory or contractual agreement before terminating the misconduct on the part of an employee, the disciplinary action to be taken depends on the circumstances including the nature and period of the misconduct.  It should not be left entirely to the discretion of the employer to determine what is misconduct in the instance. In this regard, it is difficult with respect to appreciate the decision of the court in the case of Oyedele v. LUTH.

That “misconduct is what the employer considers to be misconduct”.  Undoubtedly, this decision confers an employer a very wide and dictatorial power to treat and even dismiss his employee in the way and manner he feels right, thus leaving the employee completely unprotected. It is safe to suggest that where an employee is to be dismissed on grounds of misconduct, such misconduct must not be pre-employment misconduct.  According to Okagbue J.C.A. in Gwagoh v. Bendel State Hospital Management Board.
A contract of service is not “uberri maefidel” (where the promisee is bound to communicate to the promisor every fact and circumstance which may influence him in deciding to enter into the contract or not) and accordingly, the fact that the servant did not disclose his criminal record does not ipso facto (by the mere fact) vitiate the contract of employment”. It should only be a misconduct that is in the employment after the employer had made available the disciplinary rule, the type of circumstances which can lead to a misconduct and the agreed procedure in determining whether an employee has or has not committed the particular misconduct alleged that should be considered in determining the fate of the employee.  Therefore, the operative procedure should be first, an oral warning, or in the case of more serious misconduct, a written warning setting out the circumstances.

More so, no termination of employment for a breach of discipline expects in the case of gross misconduct, that having been expressly defined in the contract of agreement.  Furthermore, an arrangement be set up to monitor at regular intervals, developments in employment relationship between the employer and employee especially as regards to termination of appointments.

It is absolutely necessary that increase efforts by both public and private employers should work towards expansion project, so as to create more job opportunities.  This will encourage and determine employees who are wrongfully terminated and those rightly terminated from their employment to seek alternative employment.

There should be need to adhere strictly to the principles of fair hearing as provided for in Section 33 of the 1979 and Section 36 of the 1999 constitution of the Federal Republic of Nigeria.  This is, in spite of the right of the employer to appoint and terminate at the same time, the employee should be given adequate time and facilities to present his case and should also be given opportunity adequately to be heard in defence of whatever allegation that is levelled against him.

More importantly, one will suggest that the court system in Nigeria be overhauled as to enable the removal of protracted delay in the administration of justice whenever a case is before the court in respect of wrongful dismissal of an employee’s appointment.

The situation in Nigeria today as regard employment is such that it is difficult to get an employment and more difficult for wrongfully dismissed employee to secure an alternative employment.  There should be need to recognise that Nigerians in general and the welfare of person in particular depends upon each other.  Thus there is need for both employees and employers to be interested on the welfare of one another for a collective sustenance of the Nation’s economy.

5.3
Conclusion
In conclusion of this project work, it is paramount to adhere to the principles governing employer and employee relationship, the remedies and suggestions stated above automatically serve as protections affordable to wrongfully terminated employees and in Nigeria where mobility of labour is difficult, if not impossible, wrongful dismissal cases should be given urgent attention, and in general, there is need for more judicial divisions to be created over the court proceedings as to enable speedy dispensation of justice.  Since “justice delayed is justice denied”.  By so doing justice will be expatiated and the oppressed parties to a contract of employment will be justified by the provision of the law governing such contract of employment.

It is pertinent to note that while most of the Nigeria labour legislation strives to alleviate the hardship of the average Nigerian worker, there are still need to modify and amend such laws to improve their lots with a view to achieving priority between the parties subject to the terms of employment and termination of it, such as adequate safety devices.

The employer should be provided an insurance against injury for a worker in the cause of his employment.  In most cases, the damages awarded are not adequate to such an injured party.  This is manifestation of Mobil Oil Nigeria Limited v. Akinfosile,
 International Drilling Company (Nigeria) Limited v. Ajijala.
  Where the court noted that where a contract of employment or service is terminable on notice, and the employee whose employment is terminated has not been served with the requisite notice, what the employee could have earned during the period of notice is the requisite damages that the employee is entitled to.

The court should on their own discretion award more damages taken into cognisance of circumstances of each case as was interpreted in Dr. Babatunde Owolabi Sangunuga v. Akinwu Motor and Anor.

Finally, it is very important to promulgate a legislation that will be generally acceptable in the light of the Nigerian – socio-economic realities and whose fashion must be drastically different from that of common law which has obviously outlined its utility.
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