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ABSTRACT

The law presents itself as body of meaning open to discovery, interpretation, application, criticism, development and change. Law has been portrayed as a mode of communication, through which lawmaker convey certain standards or norms to the larger community by legal theories. More so, law has been discussed to be a vehicle, conveying a message from the speak to an intended audience. Law is no doubt viewed in relation with morality. Many philosophers of different epochs have philosophized on law and its applicability to the human society. According to Thomas Aquinas Law is a rule and measure of acts, whereby man is induced to act or is restrained from acting. Correspondingly, some of the philosophers dealt with the law of nature or the law of reason, which Thomas Aquinas referred to as Natural law. Some of such philosophers include Plato, Aristotle, the Stoics, and St Augustine etc. Hence this study exposed and analyzed St. Thomas Aquinas’ Natural Law theory. The study adopted the expository and analytic methodology as its method of analysis. Thomas Aquinas took a critical study on natural law, which in his opinion is the law of which the ultimate efficient cause (GOD) infused in man commanding him to do good and avoid evil in order that he (man) may attain his end. Natural law appeals to reason that naturally has the capacity of discovering it. Having presented Thomas Aquinas’ natural law as a universal natural precept intended by nature to regulate human conduct, it is therefore concluded that any human positive law that does not conform to the natural law is seen as “ipso facto” - devoid of binding force. The study also concluded that conventionalism of human law should not be denied; nevertheless we should not forget that it is rooted in the natural law. More so, human law when denied of its foundation (natural law) becomes empty words, arbitrary and not leading to virtue.
CHAPTER ONE

GENERAL INTRODUCTION

The concept of natural law occupies a central position in the moral theory of Thomas Aquinas. Thomas Aquinas’ treatise on natural law is contained in the first part of the second part of his Summa Theologica where he treated Law. To be precise, he dedicated question ninety-four of the said book to it (the natural law). The Ethics of Thomas Aquinas closely followed the eudamonological ethics of Aristotle; Aquinas built upon Aristotle’s theory. Just like Aristotle, Thomas sees morality as a quest for happiness. He argued that happiness is closely connected with a person’s end or purpose. He further maintained that human nature has both its source and ultimate end in God. For Thomas, God who created man provides him with the means of arriving at his end. This means, through which man arrives at his end, is what Thomas calls Natural Law.

For Thomas Aquinas, natural law is that law which the ultimate efficient cause (GOD) infused in man commanding him to do good and avoid evil in order that he (man) may attain his end. Natural law appeals to reason that naturally has the capacity of discovering it. Natural law, Thomas maintains, is based on the rationality of human nature. Thomas holds that the natural law has such properties as: Know-ability, universality, immutability, indelibility and indispensability.

However, in spite of these properties of the natural law, it still lacks coercion, i.e., the physical force of law. As a result it is not always obeyed by all. To this effect, natural law needs to be supplemented by human positive law. This is due to the differences inherent in human nature. Consequently, human positive law is needed to ensure an ordered society. Human law lucidly defines and coercively guides social interactions among men. Hence, it greatly contributes to the achievement of common good.

It is an indubitable fact that every law should seek to protect the common good of the people. It is also a well-established truth that morality has to do with the good of the people. Consequently, law and morality are always seen as two sides of a coin. Unfortunately, certain human laws are not based on moral standards. That is to say that there are some human laws that do not consider the common good. For instance, certain governments enact tyrannical laws. Some others enact laws that are immoral. In this kind of situation, the purpose of law, which is to ensure common good and happiness, is not realized.

It is in the light of the above that this excursus will examine the nature and properties of Aquinas Natural Law as well as the nature of human positive law. This will lead us into seeing the natural law as the standard with which human positive law is measured. This is because, as has been mentioned earlier that there are some human positive laws that deviate from the principles of the natural law at the expense of morality. In presenting the natural law as the standard for human positive law, I shall discuss such issues as just and unjust human positive laws, the justification of civil disobedience, distinction between morality and legality of law. This is to know to what extent the natural law in Aquinas is the standard of all human positive laws.

1.1 A Brief Profile of Thomas Aquinas

Thomas Aquinas was born in the castle of Roccasecca near Naples at the end of 1224 or the beginning of 1225, his father being the count of Aquino. When he was five, he was placed by his parents in the Benedictine Abbey of Monte Cassino as an oblate. He stayed in the monastery from 1230 to 1239 when the Emperor Frederick II expelled the monks. Thomas returned to his family and stayed for some months and later went to the University of Naples in the autumn of the same year. Later Thomas was attracted to the life of Dominican friars that made him enter the Order in the course of 1244. His joining the Dominican friar was not acceptable to his family, instead they wished him to enter the abbey of Monte Cassino, as a step to ecclesiastical preferment, and it may be as a result of this family opposition that the Dominican General decided to take Thomas with him to Bologna, where he himself was going for a General Chapter from where he would send him to the University of Paris. Thomas was however kidnapped by his brothers and was put in prison at Aquino for about a year. Due to his determination to remain steadfast to his Order he later made his way to Paris in the autumn of 1245.

Thomas was probably at Paris from 1245 until the summer of 1248, when he accompanied St Albert the Great to Cologne, where the later was to find a house of studies (Studium generale) for the Dominican Order, remaining there until 1252. In 1252 Thomas returned from Cologne to Paris and went on with his studies, lecturing in Scriptures as Baccalaureus Biblicus (1252-4) and in Sentences of Peter Lombard as Baccalaurus Sententiarius (1254-6), at the conclusion of which he received his Licentiate, the license or permission to teach in the faculty of theology.

In 1268 Thomas returned to Paris and taught there until 1272, engaging in controversy with the Averroists, and also those who renewed the attack on the religious Orders. In 1272 he was sent to Naples to erect a Dominican studium generale, and he continued his professional activity there until 1274, when Pope Gregory X invited him to Lyons to participate in the council. Unfortunately Thomas could not complete the journey he started as he died on the way on March 7th, 1274 at the Cistercian monastery of Fossanuova, between Naples and Rome. He was forty years old when he died. His life was devoted to study and teaching.

1.2- Purpose of the Study:

Many philosophers of different epochs have philosophized on law and its applicability to the human society. Correspondingly, some of them dealt with the law of nature or the law of reason, which Thomas Aquinas referred to as Natural law. Some of such philosophers include Plato, Aristotle, the Stoics, and St Augustine etc.

However the purpose of this study is to expose and analyze St. Thomas Aquinas’ Natural Law theory. This will take us into viewing natural law as the basis as well as the standard with which human positive law is measured.

1.3- Statement of the Problem:

Law is no doubt viewed in relation with morality. Again every society has one system of law or the other. Yet our society today is witnessing some legal and moral disorder; some laws that are in existence today have no bearing on morality any longer. This makes one to question the link between law and morality.  What makes morality to be? Is it the law? If it is the law, then, there is nothing wrong with the decline in morality in some societies. This is because there are a number of issues that are not touched by the law. For instance, in some societies abortion and all forms of unnatural sexual relations are legalized. These are but few instances of unjust laws that are in human society today. Is that to say that morality changes with a change in human law? When do we obey and when do we not obey human law?

Consequently, this work is an attempt to find a solution to the above-mentioned problem.  We are therefore hopeful that this exposition and analysis of Aquinas’ Natural law theory will help us appreciate the natural law as a true foundation and standard for human laws. According to Aquinas, every law derives from natural law.

1.4  Scope of Work:

Morality has to do with good living and good living is the objective of law. Unfortunately, certain laws seem to deviate from the purpose of law. For Aquinas, every law must necessarily derive from the natural law for it to be just. And for Augustine, any law that deviates from natural law is no law.

As it were, Aquinas dealt with many philosophical issues, among which is his concept of law. However, this work is not to deal with his concept of law in general but fundamentally on his natural law theory. 

This work is to particularize the natural law as a way of providing a yardstick with which human law is measured. This is geared towards finding a panacea for the promulgation of unjust laws, which is caused by deviations of human laws from the principles of the natural law.       

1.5 Methodology:

This work is both expository and analytic. It is expository in the sense that it exposes the tenets of Aquinas Natural law theory. On the other hand, it is analytic in that it involves an analysis of the natural law in order to present it as the basis of human law.

1.6 Division of Work:

This excursus is divided into five chapters. Chapter one contains the general introduction, a short profile of Thomas Aquinas, the purpose of the study, the statement of the problem, the scope of work, methodology and division of work. Chapter two presents some philosophers’ view on the natural law. Chapter three dwells on Aquinas notion of law but most especially on his Natural law theory and its properties. Chapter four presents the natural law as the standard for human positive law. Here we talk of the natural law and just and unjust human law, when civil disobedience is justifiable and then the distinction between morality and legality of law all to show that the natural law remains the basis of human positive law come what may. Finally, chapter five recapitulates the entire study by way of evaluation and conclusion.

CHAPTER TWO

LITERATURE REVIEW

The question of Natural law can be traced back to the primitive societies. It was held that there was higher power that controlled human society and so some higher sort of rules, principles or laws which mankind could discover and use for a well-governed existence. Since the universe is governed by the higher power- God, it follows that the universe is endowed with divine laws from which the principles of human morality and law are derived.

Whereas the Christian era upheld the spiritual development of Natural law, Greek philosophers sought the explanation of Natural law in the light of rationalism. For the Greeks, the universe is governed by intelligible laws that can be discovered by human mind. Some of those Greek Natural Law thinkers include Plato, Aristotle and the Stoics. Augustine would represent the Christian thinkers.

2.1  PLATO, (427-447)

Plato one of the founders of the philosophy of law as well as the natural law philosophy saw the law of nature as the law of reason. Law for him is an expression of reason, and the ideal law is the law of reason. Plato maintained that laws are necessary only when reason fails, for law of reason is the ideal law. Plato is therefore seen as the founder of the natural law tradition that sees the law of nature as the law of reason. Positive laws are but expressions of the law of reason which are needed because men are weak and cannot observe the law of reason without the help of positive laws. He therefore postulated that positive law is unnecessary where men behave as expected. Thus he opines:

The laws of the state are imperfect expression of the law of reason and they are needed only to help non-virtuous men who cannot willingly observe the law of Nature without some help

The law of nature, which is the law of reason, is the absolute norm of conduct and the standard of justice, which positive laws imperfectly reflect. Thus Plato sees the law of nature as the chief of all laws to which other laws must conform. Thus he says:

We are enquiring into the nature of absolute justice and the character of the perfectly just, and into injustice and the perfectly unjust, that we might judge our own happiness and unhappiness according to the standard which they exhibited and the degree in which they resemble them. 

2.2
ARISTOTLE 
Aristotle, like Plato his master, maintained that reason is the ideal law of human conduct. A virtuous man is a man who is always guided by the rule of reason, which is “the right rule”
. Aristotle’s teleological concept of nature formed the basis of his theory of law of nature. For him nature is teleological and therefore tends towards an end. All things make natural movement towards an end, which is provided by nature. Whatever end nature directs a thing to that end it tends. Aristotle outrightly upheld that nature’s intention of a being is the end or the perfection of that being. Each being has its own proper end intended for it by nature. Thus 

Natural law is nothing else than this intention of nature for things expressed through natural tendencies of things

 This law of nature is also applicable to man; it is nature’s intention for man, which is expressible through man’s rational tendency. And since Aristotle held that man is a rational being, the law of nature in man’s case is the law of reason. Aristotle further held that in compliance with the law of nature man achieves the perfection of his being.

2.3   THE STOICS

The Stoics’ concept of natural law is based on pantheistic metaphysics. God and the universe are but one reality. God is the soul of the universe that controls all things. They emphasized the existence of natural law through their distinction between the individual state and the world state. Individual state is according to them, ruled by positive laws, whereas only one law the law of nature governs the world-state. This law of nature they maintained is external, immutable and binding on all men. It is the standard of right and wrong. The Stoics would hold that the law of nature is the law of reason, which makes men happy if they comply with it. Hence the Stoics urge men to follow nature and to live according to nature in order to be happy.

This notion of law of nature in Stoicism was given a vivid explanation by Cicero who is also a Stoic philosopher in the first century of the Christian era. Thus Cicero declares:

There is in fact a true law-namely, right reason – which is in accordance with nature, applies to all men, and is unchangeable and eternal. By its commands this law summons men to the performance of their duties; by its prohibition it restrains them from doing wrong. Its command and prohibitions always influences good men, but are without effect upon the bad. To invalidate this law by human legislation is never morally right, nor is it permissible ever to restrict its operation, and to annul it wholly is impossible. Neither the senate nor the people can absolve us from our obligation to obey this law, and it requires no Sextus Aelius to expound and interpret it. It will not lay down one rule at Rome and another at Athens, nor will it be one rule today and “another tomorrow. But there will be one law, eternal and unchangeable, binding at all times upon all people; and there will be, as it were one common master and rules of all men, namely God who is the author of this law, its interpreter and its sponsor. The man who will not obey it will abandon his better self, and, in denying the true nature of man, will thereby suffer the severest of penalties, though he has escaped, all other consequences which men call punishment.5
2.4
AUGUSTINE (350-430)

Augustine was an outstanding philosopher in natural law in medieval era. He views the law of nature as “the reason and will of God which commands the preservation of the natural order and prohibits its disturbance”6. For him this law is the highest reason and should always be obeyed. He opined that it is the law of reason as well as the law of justice. The law of nature stands as the standard to which all positive laws must conform so as to qualify as law. If any positive law is in conflict with the law of nature it becomes null and void because there is no law except it aims to be just. Unjust law is no law but a tyrannical command for Augustine says: “Remove justice and what are kingdoms but gangs of criminals”7. That is to say that what makes a difference between a law and a tyrannical command is that while a law conforms to natural law, tyrannical command conflicts with it. 

CHAPTER THREE

THOMAS AQUINAS’ NOTION OF LAW

3.1 Law Defined: According to Thomas Aquinas, the term “law” derives from the word “to bind” because law obliges us to act. Thus he says:

Law is a rule and measure of acts, whereby man is induced to act or is restrained from acting: for Lex -Law is derived from Ligare (to bind), because it binds one to act.8
Law is a rule, which directs people towards their proper ends by imposing the obligation to act or not to act. St Thomas further defines law as, “An ordinance of reason for the common good, promulgated by him who has the care of the community”9
Law is an ordinance of reason; an order or command of reason. Hence it is not a mere counsel, advice or even suggestion to act. Law obliges one to act. It is of the practical reason, ordained to act. To say that law must be reasonable implies the following: it should be consistent and should not impose contradictory obligations, it should be just, respecting higher rights (rights emanating from Natural Law) and distributing duties equally it should be observable and not unreasonably harsh. It should be enforceable so that all would observe it.

Above all, Law is for the common good. This singular character of law distinguishes it from commands or precepts given only to individual for some personal good. The purpose of the law is for the good of the community as a whole.

Law is promulgated by him who has the care of the community. Here promulgation implies that law must be made known to people who are obliged to keep it. That is to say that for law to be effectively binding on those subject to it, it has to be applied to them. The subjects must have knowledge of it.

On the whole, Aquinas defines law as nothing else but a dictate of practical reason emanating from the ruler who governs a community. The end of law is to realize the common good, and its effect is to make them good.

3.2 Kinds of Law: For Aquinas, law has to do principally with reason. The rule and measure of acts is the reason, because it is the reason that directs a person’s whole activity toward his or her end. Aquinas further argues that since God created all things, human nature and the natural law are best understood as the product of God’s wisdom or reason. Based on this postulation, Aquinas distinguishes four kinds of law as we shall briefly examine below:

3.2.1 Eternal Law: The eternal law is the role of divine wisdom, which is eternal, ordering all things to their end. It is the rational guidance of created things on the part of God.

 3.2.2 Divine positive Law: This is part of eternal law, which is made manifest through revelations in the Christian scriptures.

3.2.3 Natural law: This is the law by which God governs rational beings. Man as a rational creature is governed by God through natural law. Natural law is nothing else but a participation of the rational creature in the eternal Law.

3.2.4 Human Positive Law: Human positive law is that which does man, especially civil law, make. Human law must be derived from the natural law.
3.3 THOMAS AQUINAS NATURAL LAW THEORY: 

3.3.1 NATURAL LAW DEFINED
Natural law is a tendency residing in all natural things to a definite kind of activity. According to Aquinas, while God governs other creatures in the universe by physical laws of necessity, he governs men through the moral law. St. Thomas Aquinas notion of moral law is synonymous with the natural law, such that when he talks of natural law he means moral law.  Since eternal law rules all things subject to divine providence, it follows that all things in one way or the other partakes of the eternal law. Now among all other things, the rational creature is subject to divine providence and therefore partakes of the eternal law. This participation in the eternal law is called natural law.

Natural law is the manifestation of the eternal law in the rational creature. God promulgates the natural law to man through his rational nature. The principles of the natural law are imprinted in our beings. Now the basic principle of natural law is that ‘the good must be done and evil avoided. Because man’s nature is rational, man discovers this basic principle by the light of natural reason.

From what has being said, it can be asserted that the natural law is the practical judgment of the right reason. It is the tendency of man’s rational nature towards his goals. It is the eternal law as knowable by sound human reason without the help of supernatural revelation. It is the sharing in the eternal law by human beings. Thus St Thomas Aquinas maintains that “the natural law is nothing else but the participation of a rational creature in the eternal law”10. It is the law by which God governs rational beings. The law which directs human behaviour and human acts is called moral law and in so far as man recognizes it with his own reason, it is called natural law. Natural law and eternal law are one law viewed from different angles. Thus M.A Gonsalves has it thus:

What is called natural law from the standpoint of the human subject is called eternal law from the standpoint of God, the lawgiver. In a sense it is the same law looked at from the two sides.11
Furthermore, concerning the existence of natural law, Thomas Aquinas has this to say: 

Law being a rule and measure can be in a person in two ways: in one way, as in him that rules and measures; in another way, as in that which is ruled and measured… Therefore, since all things subject to divine providence are rule and measured by the external law… it is evident that all things partake in some way in the eternal law, in so far as, namely, from its being imprinted on them, they derive their respective inclinations to their proper acts and ends. Now among all others, the rational creature is subject to divine providence in a more excellent way, in so far as it itself partakes of a share of providence, by being provident both for itself and others. Therefore, it has a share of the eternal reason whereby it has a natural inclination to its proper acts and ends; and this participation of the eternal law in the rational creature is called the natural law… The light of natural reason, whereby we discern what is good and what is evil, which is the function of the natural law, is nothing else than an imprint on us of the divine light12
In the eternal law God decrees that all creatures attain their end by proper acts. This is true of man. By the light of natural reason man discerns God’s plan in his nature through his natural inclinations towards his proper ends. 

3.3.2 KNOWLEDGE OF NATURAL LAW

Thomas Aquinas calls the precepts of natural law the first principles of human action. For Aquinas the first precept of natural law is that “the good is to be done and pursued, and evil is to be avoided”13. All other principles derive from the first. Now a question may come up as to how the principles of the natural law are discovered. That is, how do we know them? In relation to the above question, Aquinas averred that “the primary principles are self-evident and are known by synderesis”14. Other principles are discoverable by man’s reflection on his natural inclinations. According to Thomas Aquinas, man has certain inclinations towards certain ends intended for him by God. These natural inclinations indicate God’s will for man, and by reflecting on them we can come to have the knowledge of the natural law, for “the order of the precepts of the law of nature follows the order of natural inclinations”15
Now, the knowledge of natural law is based on man’s natural inclination towards his ends-good. As it were, natural law is founded on human nature that is endowed with reasons. Since, good has the nature of an end, it follows that all those things to which man has a natural inclination are naturally apprehended by reason as being good, and therefore as objects of pursuit. Therefore man possesses the knowledge of the natural law by virtue of his natural inclination towards his good and away from evil.

Furthermore, because the natural law is founded on human nature endowed with reason, man cannot outrightly claim being ignorant of it especially as it concerns the fundamental principles, namely, that good is to be so done and evil is to be avoided. In line with this, Grotius posited that to claim ignorant of it (fundamental principle) amounts to doing harm to oneself. Thus he postulates:

I have made it my concern to refer the proofs of things touching the law of nature to certain fundamental conceptions that are beyond question, so that no one can deny them without doing violence to himself. For the principles of that law, if only you pay strict heed to them, are in themselves manifest and clear, almost as evident as are those things which we perceive by the external senses16
From the foregoing, we can see that natural law is written in the hearts of all men; its evident character cannot be questioned or denied by anyone who has the light of reason. It is the light of understanding placed in us by the creator and through it we know what we must do and what we must avoid. Hence the knowledge of the natural law is innate in man so long as man’s reason remains.

3.3.3 UNIVERSAL NATURE OF NATURAL LAW
To talk of the universal nature of natural law is to talk of natural law pervading all people at all times and at all places. It implies that the natural law is the same for all men in respect to its primary and general principles.  Now to the natural law belongs those things to which a man is inclined naturally. Among all these, it is proper to man to be inclined to act according to reason. This is because man’s nature is endowed with reason through which he discerns the good to be done and evil to be avoided. Now since man’s nature is the same everywhere and natural law is founded on man’s nature, it therefore follows that natural law is universal so long as man can know it by means of his natural reason.

There is not a natural law for primitives and another for the civilized. The natural law is the same for all men according to its rectitude that is founded in our common rational nature. In relation to this Thomas Aquinas maintained “truth or rectitude is the same for all and is equally known by all”17. Consequently we can conclude that the natural law, as to general principles, is the same for all, both as to its rectitude and as to its knowledge.

Furthermore, in man reason rules and commands the other powers, so all the natural inclinations belonging to the other powers need be directed according to reason. Therefore it is universally right for all men, that all their inclinations should be directed according to reason. Put differently, “it is right and true for all to act according to reason”18 Thus, it becomes clear that as far as the general principles of reason are concerned, there is one standard of truth or uprightness for all, and all equally know it. For instance, it is true for all that the three angles of a triangle are together equal to two right angles.

In sum, Natural law is found in all men. It binds every man at all times and in all places for its basis is the very nature of man. All men recognize the force of the first precept of natural law, which is to do good and avoid evil. That is to say that the natural law of reason is based on man’s recognition of the fact that the natural inclination of every man is an inclination towards good.

This fact is a glaring proof that the natural law is universal. Natural law is engraved in the very being of every man because it is human reason urging him to do good and avoid evil. Since it is human reason that urges people to act, every one who has reason is therefore bound by natural law. And since man at all times and all places is endowed with reason, it follows that natural law is universal. In his words, Vernon J. B. Bourke maintains that “natural law designates those rules of justice which may be found written in the hearts of every man”19
3.3.4 IMMUTABLE NATURE OF NATURAL LAW
The talk of immutable nature of natural law implies that natural law cannot be changed. Natural law is immutable and permanent through periods of history. The fundamental principle of the natural law has remained substantially valid and unchanged. That is, that the good is to be done and evil avoided. Natural law flows from the very principles of human nature itself, and human nature does not and in fact cannot change. Human nature is founded on rationality and since natural law flows from this rationality, it follows that natural law cannot change unless human rationality changes.

Natural law could be said to be changeable if only man’s original nature were subject to change. But as long as man’s original nature (nature based on rationality) does not change, then outrightly, natural law is not subject to change. In line with this argument, Fredrick Copleston opines that “human nature remains fundamentally the same”20
For Thomas Aquinas, the natural law dates from the creation of the rational creature. It does not change according to time, instead it remains unchangeable. He further sees natural law as a certain participation in the eternal law and so derives its immutability from the unchangeableness of the eternal law.

As a matter of fact, natural law is based upon the proposition, “do good and avoid evil”, it follows therefore that natural law eschews what is evil by nature and embraces what is good. Now this moral axiom has remained from time immemorial so that there has never been any time intrinsic good was seen as evil nor intrinsic evil seen as good. So if this principle of natural law has remained the same and unchanged it follows that natural law itself is unchangeable. In support of this argument, Grotius is of the opinion that since God cannot change the nature he has made, then He cannot exchange good for evil and vice versa. Thus he postulates:

Just as even God, then cannot cause that two times two should not make four, so he cannot cause that which is intrinsically evil be not evil21
But if there is a change in natural law, it may be understood in two ways. According to Aquinas, there is a change by way of addition and by way of subtraction. By way of addition, it seems that many things have been added to the natural law for the benefit of human life by human laws. However, this is not addition so to speak neither it is substantially a change. It is rather the application of natural law to concrete and practical cases of human life. In this sense of subtraction, natural law remains completely immutable especially in its first principles for as Suarez opines:

No human power, even though it be the papal power, can abrogate any proper precepts of the natural law, nor truly and essentially restrict such a precept, nor grant a dispensation from it22
In sum, we can say that as long as human reason remains unchangeable, natural law in itself remains unchangeable because it is founded on human rationality.

3.3.5 INDELIBLE NATURE OF NATURAL LAW
By indelible nature of natural law we mean precisely that natural law cannot be effaced from human nature. All men endowed with reason know the primary principle (do good and avoid evil) and the moral axioms as universal principles of morality. Even when this principle (do good and avoid evil) is rejected, it cannot be destroyed or removed from the heart of man. For Augustine would say “thy law is written in the hearts of men, which iniquity itself effaces not”23. But we know that the law which is written in men’s hearts is the natural law. Therefore the natural law cannot be blotted out. Moreover, inclination to do good and avoid evil is itself rooted in “inclination to preserve oneself in existence”24Thus natural law based on this inclination cannot be blotted out from men’s hearts because all men strive towards self-preservation. For Thomas Aquinas “the natural law in the abstract can no wise be blotted out from men’s hearts”25
Natural law flows from the very principles of human rational nature and human nature does not change. Thus Natural law cannot be blotted out.

3.3.6 INDISPENSABLE NATURE OF NATURAL LAW
Indispensable nature of natural law implies that man cannot do without natural law. Or put in a different way, it means that natural law is part and parcel of human life in so far as it inclines man to his proper end.

In the preceding section it was stated that the natural law is a participation of the eternal law by the rational creatures. Eternal Law itself is indispensable in the order of created creatures because by means of it God directs all things as it were to their proper ends.  For Aquinas puts it thus;

Wherefore, since all things subject to Divine providence are ruled and measured by the eternal law, it is evident that all things partake somewhat of the eternal law, in so far as, namely, from its being imprinted on them, they derive their respective inclinations to their proper acts and ends26
If eternal law is indispensable in the order of created things it follows that in a more obvious and excellent manner that natural law as a participation in the eternal law by rational creature is indispensable. Thomas Aquinas puts it succinctly when he said;

Now among all others, the rational creature is subject to Divine providence in the most excellent way, in so far as it partakes of a share of providence … wherefore it has a share of the Eternal reason, whereby it has a natural inclination to its proper act and act this participation in the eternal law is called natural law27
Moreover, natural law is indispensable because it is founded on man’s original nature – reason, which is what directs man to his proper end. If man’s reason is indispensable, it follows that natural law founded on reason is as well indispensable. Thomas Aquinas bringing this to limelight opined; 

For every act of reasoning is based on principles that are known naturally, and every act of appetite in respect of the means is derived from the natural appetite in respect of the last end. Accordingly, the first direction of our acts to their end must need be in virtue of the natural law28
Finally natural law derives its indispensability from the indispensability of the eternal law, from where it is derived.

CHAPTER FOUR

4.0
NATURAL LAW AS A STANDARD FOR HUMAN POSITIVE LAW.

Whatever exists exists towards an end. For this purpose the creator by his providence provided the universe with a law. This law is called eternal law. Man, through his rational nature, apprehends this eternal law so that he may attain his proper end.

This apprehension of eternal law by rational creature- man is called natural law. By this natural law, man is inclined to do good and avoid evil so that he may live well and attain his proper end.

Furthermore, man in his idiosyncrasy live in society with others. This idiosyncratic nature of man makes it possible that there is disorder and disharmony among people living in a society. In order to curtail this selfish nature of man within the confines of society, enactment of law becomes expedient. Thus, to ensure an ordered society, human positive laws are fashioned for the direction of the social behaviour. 

However, this human law derives from the natural law and should not deviate from it. But experience today with our morality indicates that there are certain human laws that deviate from natural law principles. But all said and done the fact remains that the natural law remains the basis and standard with which human law is measured. This is so because the fact that human law derives from natural law shows that the latter is higher than the former. To this effect we want to see how the natural law is the standard for human positive law.

 4.1 HUMAN POSITIVE LAW DEFINED

 Human law is defined as the ordination of human reason through the mode of a conclusion or determination deduced from the natural law and conforming to it for the common good promulgated by him who has the care of the community. It is the law made by human authority.

Since human law is an ordinance of reason, it must be based on the insight, or reason into what is good and valuable for the community. The mere will of a lawgiver is not sufficient reason for a valid law. Neither are his emotions and sentiments. Law is enacted for the common good. Promulgation is also necessary in law because through it the subjects of the law get to be aware of the law. Promulgation makes law obligatory. Human laws could be civil or ecclesiastical. However, our concern here is civil law. The civil law is the human positive law of the state. This refers to the specific statutes of governments. These human laws are derived from the general precepts of natural law. In line with this, Stumpf has this to say:

Just as we draw conclusions of the various sciences from naturally known indemonstrable principles, so also from the precepts of the natural law the human reason needs to proceed to the mere particular determination of certain matters. And these particular determinations devised by human reason, are called human laws29
Human law is therefore a law that is fashioned by a sovereign authority for the well-being and orderly existence of individuals in a society.

 4.1.1 NECESSITY OF HUMAN POSITIVE LAW
Since natural law is founded on human nature and it is the same in all, and it directs men to their proper ends, is it necessary for human positive law to be? This section of human law will address the above question.

Human life in society is very complicated due to conflicts in human desires and ambitions. Thus, this complexity of social life demands a law that would regulate the actions of men and direct them to the common good of the society as a whole. This law is what is referred to as human positive law. About the need for human law, Thomas Aquinas paraphrasing St Isidore has this to say;

Laws were made that in fear thereof human audacity might be held in check, that innocence might be safeguarded in the midst of wickedness, and that the dread of punishment might prevent the wicked from doing harm30
Therefore, enactment of human law is necessary. Still on the issue, Thomas Aquinas maintains that; 

Even though man has a natural aptitude for virtue, the perfection of virtue must be acquired by man by some kind of training. Consequently, a man needs to receive this training from another, whereby to arrive at the perfection of virtue. And as those young people who are inclined to acts of virtue, by their good natural disposition, or by custom, or rather by the gift of God, paternal training suffices, which is by admonitions. But since some are found to be depraved, and prone to vice and not easily amenable to words, it was necessary for such to be restrained from evil by force and fear, in order that, at least, they might desist from evil doing, and leave others in peace, and that they themselves, by being habituated in this way, might be brought to do willingly what hitherto they did from fear, and thus become virtuous31
Now, this kind of training, which compels through fear of punishment, is the discipline of human law.

The main aim of human positive law is to apply the natural law to concrete circumstances of the society. It does not conflict with natural law, instead it compliments it. Hence man need to make laws for the good of society and for his own good not because natural law is defective. The natural law, as it were, is good in so far as it goes. However, it was never intended by the creator to be the only law operative in human affairs. (cf Gen 1:28). The very nature of man shows the need for man made laws. This need for man-made law is summed up in the following four reasons: 

i. Some precepts of the natural law may be obscured in some people. As we have noted earlier, all the precepts of the natural law are known to all men. There are however, people who either lack the knowledge of some of the moral precepts of the natural law or their application. These people cannot be simply left to nature. They must not only be made to know the moral precept about which they are ignorant, they must also be enforced to obey them as long as this concerns the common good of the community.

ii. The natural law does not always give sufficient sanction for its violation. For instance, a thief who is not caught is not sanctioned by nature. There is, therefore, the need for a man-made penal code and execution of penalties for violators.

iii. The natural law often allows a choice of possible means to an end. In social action a definite means is necessary. Therefore, human law is necessary.

iv. Complex and changing social life requires man-made laws. The precepts of the natural law demand interpretation in the light of social phenomena in the world of man. For instance, the relation of man and man in various circumstances, human welfare in general in the course of change of history requires up-to-date laws. The natural law though it is applicable 

for all men in all places and ages, it is not meant to suffice for such details. Hence human law is needed. That is why we have labour laws taking care of the rights and duties of workers and management, copyright laws, admiralty law for the seas, international law, etc

4.1.2 NATURAL LAW VIS-A-VIS JUST AND UNJUST HUMAN          LAW
A just law is that which runs in line with the requirements of natural law that is humane and ordered to the common good. In such a law, the lawmaker has not exceeded his authority and the law’s burdens are imposed fairly on citizens. A just law binds in conscience by virtue of the natural law from which it derives, for Thomas Aquinas says “human laws which are just have the power of binding in conscience”32 

On the other hand, a law may be unjust because it runs against the common good or that it is fashioned for selfish and private ends of the lawmaker. Such law imposes unjustifiable burden on the citizens and as such does not bind in conscience. The lawmaker has not the prerogative to make law that goes against the natural law. He himself is subject to the natural law and so should not go against it in the name of enacting law.

Moreover, there is no obligation to obey unjust law.  An unjust law is an act of violence; it is a deviation from natural law and a perversion of law. Any human law that deflects from the law of nature is no law. It is an immoral law and so no law. Aquinas maintained that what gives a rule the character of law is its moral dimension, its conformity with the precepts of natural law, its agreement with the moral law. On his own part, Augustine said, “that which is not just seems to be no law at all”33. Continuing, Aquinas posits that; 

Every human law has just so much of the nature of law, as it is derived from the law of nature. If in any point it deflects from the law of nature, it is no longer a law but a perversion of law.34
For Thomas Aquinas, such laws no longer bind in conscience. Laws are made for human and not automatons so that unreasonable hardship or impossibility of observance excuses a person from keeping a civil law. Experience shows that there are some legitimate bodies or civil authorities that enact unjust laws that are outrightly against the natural law. Following Thomas Aquinas’ argument, “such a law which dictates something intrinsically wrong must be disobeyed”35
Finally, we are able to distinguish just and unjust human laws because of the existence of a higher law – the natural law. Thus the natural law becomes the basis or the standard for telling just law from unjust law.

4.1.3 NATURAL LAW AND JUSTIFICATION OF CIVIL       DISOBEDIENCE

In the immediate preceding section we distinguished between just and unjust laws. And for Aquinas and Augustine such laws are no law and should not be obeyed. This forms the foundation of civil disobedience. John Rawls in his definition of civil disobedience has it that it is,

a public, non–violent, conscientious yet political act contrary to law usually done with the aim of brining about a change in the law or policy of the government36
Civil disobedience must meet certain conditions. First, it must be done openly and publicly and not in secret. It must be by peaceful and non-violent means. Those who wish to embark on civil disobedience must let the government know in advance of their intention. They are to ask the government to repeal the unjust, oppressive or immoral law or to change its policy. When these fail, then, civil disobedience should be resorted to. Thus, civil disobedience becomes the last resort. Therefore, civil disobedience is a public refusal to obey certain unjust and immoral laws of the state. According to Thomas Aquinas, it is never licit to obey laws, which are contrary to God’s law. For him, an unjust and immoral law is no longer law but a corruption of law.37 A law that is not the ordinance of reason, not ordained for the common good is unjust, arbitrary and capricious and opposes the immutable law of justice. For Augustine and Aquinas such a law should not be obeyed. Citizens reserve the right to resist any attempt by the state to deprive them of their natural rights by way of enacting law. One of these rights is to resist oppression. As a matter of fact, any law that runs in conflict with the natural law deserves not to be obeyed because it is null and void. Here lies the justification of civil disobedience. In any situation where two laws are in conflict, it is always advisable to obey the higher one and ignore the lower. This is exactly what happens when human law or civil law runs in conflict with natural law. Therefore citizens are advised to obey the natural law which is the higher law and ignore the lower law (civil law). In explaining this conflict, Dennis Lloyd expresses his position that,

Not only does such a higher law override and nullify the actual rules of a particular society which are shown to violate it, but it follows from this conclusion that the individual citizen may be relieved from his duty to comply with the actual law, and even possesses a lawful basis for revolt against the legitimate authority of the state38
The first thing that citizens should do when such conflict arises is to let the government know that its law is in contrast with the natural law. This must be done in peaceful manner of course, and can be done in many ways such as through audience and discussion with the government, through writing or even by means of peaceful demonstration. A glaring example of this is given by Professor Omoregbe that,

prior to the independence of Zimbabwe, when it was still Rhodesia. Under the government of Lan Smith as Prime Minister, the government came up with a law of racial discrimination, a law which forbade the education of African and non-African children in the same schools. The catholic bishops of that country wrote a joint letter to the government, pointing out that the law was in conflict with the natural law and consequently that they had no intention of obeying it. The Bishops made it clear to the government that neither in theory nor in practice would they accept the law since it was in conflict with the natural law.39
This is a clear example of how a civil disobedience should look like. It should be very peaceful. But if the government having been aware of this conflict insists on the citizens obeying its law, then the citizens have to obey the higher law and ignore the lower law. For Aquinas “we ought to obey God rather than men”.40 Following Aquinas’ line of thought on this matter, David Fellman, who refers to such laws as violative acts, maintains that:

Violative acts reflect raw power, and the individuals are not bound to obey them. Indeed, in a conflict between the commands of this higher law (natural law) and those of the laws of men, the individual may be morally obliged to disobey or resist the civil law”41
 In summary, the ultimate justification of civil disobedience lies in the existence of the natural law and the natural right, which emanate from it. 

Civil disobedience constitutes an exercise of one’s natural right that is right to resist injustice and oppression arising from unjust and oppressive human or civil laws. It is an attempt to bring an erring government back to justice established by the natural law for the good of the whole community.

However, civil disobedience is possible because there is existence of a higher law (natural law), which serves as a measure of human laws. If there was no higher law such as natural law, probably there might not be so much talk about just and unjust laws.

4.1.4 MORALITY AND LEGALITY OF LAW DISTINGUISHED
The relationship between law and morality is so close that often they are difficult to separate. Both law and morality help for a well-ordered society; no society can do without law and morality.  Among other features of law and morality are rights and obligations. However, we can talk of moral right as distinct from a legal right, and a moral obligation as distinct from a legal obligation. Whereas legal right and obligation are conferred by civil law, moral right and obligation are imposed by moral natural law. This is the basis of the distinction between morality and legality of law. This distinction is possible due to the existence of the natural law (higher law) and civil law (lower law). Thus, morality of law has to do with the natural law and legality goes with civil law. Thus, an act can be legal without being moral and vise versa. However let us examine their differences.

In the first place, civil law can be traced to a definite date. That is to say that it is possible that what was no law yesterday turns to become law today. Hence what was legal yesterday may become illegal today. But this is not so with morality. Moral norm has no traceable date of existence and it cannot be said that what was moral yesterday turns to become immoral today. Because civil laws are made by man, it is possible for a law-making body to abrogate a given law so that what was unlawful becomes lawful. A typical example is the case of abortion which in some states was formerly lawful but today has become unlawful. No man can abolish moral norms unlike legal rules; no man can claim to have made the moral law for as Aquinas would say, they are discovered and recognized by man’s reason. 

On the other hand, just as civil laws differ from place to place, legality equally differs from society to society. What is lawful in a given society may be unlawful in another. For instance, in the primitive Igbo society, killing of twins was not unlawful whereas in the western world as of that time, the same act was unlawful. However, concerning morality, the basic norms of morality are universal; they are the same in all places and at all times. This is because such moral axiom as “do good and avoid evil” belongs to the natural law, which as we see in the preceding chapters, is the same for all. (See Immutable nature of natural law, section 3.3.3).

Another difference between legality and morality is that, while the former has to do with externality, the latter goes with internality. That is why we can talk of impurity and debauchery, hatred, selfish ambition, etc, as being immoral. But these do not concern the civil law as long as they remain in the internal forum of action. There is nothing illegal about them because one cannot be hauled before a judge on account of them. Professor Joseph Omoregbe in examining this issue has this to say: 

Law is satisfied with external conformity; as long as a legal rule is complied with externally, it is of no importance from the legal viewpoint, whether this external compliance is done with a good or a bad intention42
CHAPTER FIVE

EVALUATION AND CONCLUSION

5.1 Evaluation

This work has previously treated in an extensive manner the notion of natural law in Thomas Aquinas as well as the features of the natural law. In the immediate past chapter we saw the natural law as the basis and the standard for Human positive law.  

As Thomas Aquinas’ Natural law theory is a philosophical discourse, it goes to say that it cannot stand without criticism and applause. Therefore this chapter is apt to present an overall appraisal of Aquinas Natural law by way of evaluation and subsequent conclusion. In the first place, one of the criticisms leveled against Aquinas lies on the theistic nature of his natural law doctrine. This criticism holds that Thomas’ doctrine holds only for believers in God and no one else. Proponents of this criticism often ask the question –how can atheistic philosophers appreciate this theory? Among these critics are the positivists who have no place for the spirits or the transcendental being.

However, the above criticism does not nullify Aquinas doctrine as unphilosophical. This is because often atheists and extreme positivists reject certain realities simply because they cannot be subjected to the principles of scienticism. Hence, that they do not accept Aquinas’ Natural law doctrine does not destroy its argument and philosophical value. Moreover, truth is one irrespective of its point of origin; that one is engaging in philosophizing will not make one not to refer to the ultimate and efficient cause of all things-God. As a matter of fact every philosopher talks from a particular background. Aquinas is no exception; he talks from Christian background. Thomas was a Christian and he believed in God as the maker and the ruler of all things. Thus his theory portrays a Christian belief in the means towards the beatific vision. Therefore his Natural law should not be discredited simply because he did not tour the route of atheistic philosophers like Aristotle for whom God is an indifferent, disinterested and unconcerned final cause. Aquinas linked his Natural law doctrine with the providential nature of God who directs all beings to their proper end.    

On another note, Thomas has been criticized based on the phenomenon of change. Most philosophers are of the view that nothing abides. For Heraclitus, every thing is in a state of flux. Critics of the Natural law on the ground of changing world hold that there were in the past certain scientific theories that were held as truth but which are no longer so today. To this effect, natural law they say should follow the trend of change. Hence they criticize and reject the unchanging principle of the natural law. But Thomas presented the natural law as immutable. These critics dismissed the immutability of the natural law as a mere subjectivism. In line with this criticism the 18th century philosopher, Thomas Hobbes saw the natural law as man’s guide when he was still inferior to nature in his primitive days. But now man has conquered nature and so the natural law should no longer apply to man. This is because certain long-standing traditions often collapse as man discovers his error.

In as much as it holds true that the phenomenon of change exists, it nevertheless does not result in the destructibility of the immutability of Aquinas’s Natural law. The immutability of Aquinas natural law is rooted in the immutability of human nature. As a matter of fact, one can say that those critics do not understand human nature in Aquinas view. Human nature in Aquinas theory is neither the mythical and mysterious nature of the primitives nor the sciento-technological nature of the modern man. It is rather the authentic human nature as a rational animal.

Again, the most important and indeed the strongest opposition raised against the natural law came from the legal positivists. They defend the autonomy and self-sufficiency of positive human law. Consequently, they reject the natural law as a higher law to which human positive law is subordinate. They outrightly maintain that human positive law is the only law that exists, no more no less. Outstanding members of legal positivism include: Jeremy Bentham, John Austine, Hans Kelsen and H. L. A. Hart. The funny thing about them is that some of them claim to give us account of law without any reference to the natural law. But at long last they had recourse to the natural law even though they did not call it natural law .For instance, Helsen and Hart hold that law is essentially a system of rules in which one law derives its legal validity from another within the same legal system. Then the entire legal system itself derives its validity from the basic norm or the grand norm that is outside the legal system itself. Therefore they could not actually do without referring to the natural law; they introduced the natural law in disguise.

The futile effort of the legal positivists to deny the existence of the natural law is an indication of the indestructibility of the natural law. As a matter of fact, most of human inventions are imitations of nature. Art for instance is an imitation of nature and artifacts are imitations of natural things. Nature is always the model which man tries to imitate. In a similar vein, human positive law is an imitation of nature; it is an imitation of the ideal, namely, the natural law. Moreover, the denial of the natural law by the legal positivists is unfounded. This is because we often commend certain things as good because they are natural and condemn certain things as bad because they are unnatural. For instance, we commend marriage between opposite sex as good because it is natural and at the same time we frown at same sex marriage because it is not natural. This implies that nature intends man to act in a certain way. This idea that nature intends man to act in a certain way and to refrain from certain things constitutes the ground and the origin of the natural law. Therefore, the denial of the existence of the natural law by the legal positivists is outrightly unfounded. 

Another notable criticism of Aquinas’ natural law theory is based on ambiguity. It is believed that this particular problem is rooted in the Roman distortion of Greek analysis; the Greek ‘ius,’ meaning right was translated into ‘lex’ meaning law. Aristotle spoke of this ‘ius’, but he did not speak of natural law but natural right and justice. St Thomas Aquinas, unlike Aristotle, called his ‘natural law’. This is the genesis of the confusion. Hence this group of critics hold that what Thomas meant by natural law is law exactly in the understanding of human law. They therefore criticize Thomas on the ground of ambiguity.

Be that as it may, the so-called ambiguity does not suffice to dismantle a well-established natural law theory by Thomas. We cannot reject the natural law theory simply because Thomas deviated from Aristotle. While it is true that Thomas is Aristotelian in his philosophy we have to note that the context in which he philosophized is different from Aristotle’s. The background in and from which both of them philosophized is different and so it is possible that that have affected their natural right and the natural law respectively. Again, because Thomas’ natural law is theistically founded, he is not to be judged on the same parlance with Aristotle.

At long last, in spite of the criticisms leveled against Aquinas’ natural law, he still has many points to his credit. In the first place natural inclination and teleology occupy the central position in Aquinas natural law. This is a huge credit to Thomas because from experience we see that man is inclined to act in some ways without hesitation. Man does those things because he is naturally inclined to doing them. Examples include begetting children, self-preservation and others.

Another point of credit to Thomas is the indestructibility of the first principles of the natural law. That good is to be done and evil avoided can hardly be disproved or doubted. This is the primary principle of the natural law that serves as the basis of human positive law. 

5.2 CONCLUSION:

We have succeeded from the foregoing in presenting Thomas Aquinas’ natural law as a universal natural precept intended by nature to regulate human conduct. Natural law does this by enjoining man to do good and avoid evil. This is the primordial law as well as the foundation of all laws. This natural law, because it comes from nature, becomes the ideal law and the source of all laws. As the ideal law, natural law is the standard to which all human positive laws must conform for them to have validity. Therefore any human positive law that does not conform to the natural law is ipso facto devoid of binding force.

It is worthy of note that conventionalism of human law should not be denied; nevertheless we should not forget that it is rooted in the natural law. Even though human law emphasizes the notion of right and justice, it cannot be adequately regarded as its source. Human law discovers them just as the natural sciences discover the physical laws. What human law does is to apply the principles of the natural law to concrete situations. According to Aquinas, human law is more meaningful when it aligns with the natural law. Human law when denied of its foundation (natural law) becomes empty words, arbitrary and not leading to virtue.
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