DUTY OF CARE: ITS IMPLICATIONS TO THE MEDICAL PROFESSION IN NIGERIA

ABSTRACT

The Medical field is one of the most referred and reverenced profession in that it deals with the lives of human beings and in the course of their dealings with patients, these patients go through tests, operations, diagnosis to mention but a few.

The Medical professionals in the course of discharging their duties are sometimes Negligent as regards adhering strictly to their professional Code of Conduct. For instance where a doctor leaves operating instruments in the abdomen of a patient. In Nigeria there exists a countless catalogue of Negligent cases in which the involved Medical Personnel go scot free because their victims are ignorant of their rights let alone enforcements of such rights.

The peculiarities imposed on the practice of Medicine in Nigeria by our Culture and Environment have been examined. The laxity or absence of policing of drugs and food in Nigeria has been highlighted. It is clear from this that some Nigerian laws which relate to many aspects of Medicine are outmoded and inadequate. This particular point is emphasized especially in matters of abortion an mental illness.

This Negligent act can be described as the breach of duties, standard, care and diligence required by the Medical Profession. The main focus of this long Essay is to discuss the Legal Implications of the breach of Duty in the Medical Profession. As regards this, solutions would be proferred to curb all acts which might later occur in the nearest future.

This work is divided into five chapters, chapter one deals basically with the general introduction. Chapter two gives us an insight into Medicine as a whole, how it evolved in Nigeria and how we received it. Chapter three gives us a proper understanding of the concept, Duty of Care and Medical Negligence, Chapter four avails a Medical Practitioner the opportunity to be free from liability in essence, they have defences they can rely on. Lastly, Chapter five deals with the general conclusion.
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CHAPTER 1

GENERAL INTRODUCTION

1.0.0: INTRODUCTION

Medical practice has attained sufficient status to the extent that principles of law that are relevant to Medical Practice can now be examined under the concept of Medical Law. Medical law can therefore be described as the branch

of law dealing with Medical Practice or the Medical Profession.1

The functions of Medical Law therefore relates to identification of  issues

relating to or regulating the practice of Medicine 2. The essence of Medical Law or the kind of conduct required of a Medical Practitioner can be determined from the Oath of Hippocrates. This is a simple and modern declaration which a Medical practitioner makes and which he must adhere to in practice. It is meant to enable Medical and Dental Practitioners maintain a universally acceptable professional standards of practice as well as meet the


1 Yakubu J.A, Medical Law in Nigeria, (Demyaxs Press Ltd),2002, Pg 1.

2 (Ibid)

1

demands of the Medical and Dental Council of Nigeria with regards to ethics

of a professional practice 3.

It is of importance to note that prior to the advent of the British to Nigeria, the traditional method of healing was the predominant practice. However, with the advent of the British as Nigeria’s colonial over lord, came the missionaries who not only took care of the spiritual well-being of Nigerians but also took interest in the health of the people. Maternity homes and dispensaries were

established 4.

It should be pointed out that our traditional medicine is becoming more recognized in Nigeria. There is no specific law regulating traditional medicine beyond the general principles relating to liability in Criminal law, the law of

Torts and the law of Contract 5.

The earliest indigenous medical practitioners were trained in British. Subsequently several other indigenous people travelled to various countries in

the world for the purpose of acquiring education relating to medical practice 6

3 (Ibid)@ p.3

4 Ibid @ p.3

5 Ibid @ p.3

6 Ibid @ pg 4.

2

For a person to practice medicine, he must be professionally qualified through the process of University education and in accordance with the requirements of minimum standard requisite for attainment of this status. The process must be

universally recognized & accepted 7. The predominant Statute regulating

medical practice in Nigeria is the Medical and Dental practitioner Act 8 which provides all the necessary framework for the establishment of the Medical and Dental Council of Nigeria for the purpose of registration of medical practitioners and Dental Surgeons and to provide for a disciplinary tribunal for the discipline of members.

The functions and establishment of the Dental and Medical Council of Nigeria will be discussed in the course of this Essay.

Apart from the Medical and Dental Practitioners Act, a Medical Practitioner may also be liable criminally and may be asked to pay damages by way of civil remedy where it is discovered that the act or omission of the medical practitioner falls below expectation. Indeed in DENLOYE V MEDICAL

PRACTITIONERS DISCIPLINARY COMMITTEE9.


7 Ibid pg 5

8 Cap M8 Laws of Federation of Nigeria 2004.

9 (1968) ALL N.L.R 308

3

The court in this case pointed out the fact that where the nature of the act or omission of a medical practitioner amount to a crime, the regular law court must determine the criminal aspect of it before liability is determined under the Medical and Dental practitioners Act with respect to misconduct or infamous conduct. Civil liability is Negligence.

Negligence occurs when a person is said to omit to do something which a reasonable man would do when he is guided by the factors which originally regulate human conduct or when he does something which a prudent and a

reasonable man would not do 10. It can also be defined as the breach of legal

duty to take care which leads to damages 11.

Liability for Medical Negligence may arise in Contract or in Tort. While the duty in Contract arises from agreement between the parties, that in Tort is independent of agreement and imposed upon the parties by the Law. The duty in Tort may also be covered by that in Contract. In most cases of Negligence against Professionals and other skilled workers, the cause of action centres

mainly on breach of Contract. In some instances, one may also sue in tort. 12.


Aliyu V Aturu (1999) 7 NWLR pt 612 536
Okin Biscuit ltd V Osho (2004) FWLR (pt 188) 1094
12Olusoga Olapade, Law & medical practice in Nigeria, 2008 pg 107

4

1.1.0: BACKGROUND TO THE STUDY

Duty of care can only occur when a relationship has been established with someone. In this case a doctor-patient relationship. When there is a breach of this duty, it means there is an injury which a person might have sustained at the hands of another who should have taken reasonable care not to inflict pain on the person.

The writer has taken into cognizance that many Nigerians are affected one way or the other and legal steps are not taken to correct the wrongs, the violators of these wrongs escape liability unlike countries like America where the violators would be punished for their negligent acts. This is why the writer believes the concept of duty of care should be over-emphasized among the Medical practitioners. The effect of the breach of duty most times has stigmatized many Nigerian patients making them depressed for rest of their lives. As a result of this, this work seeks to bring an end to this attitude because so many have found themselves in this un desiring circumstances just as a result of the breach of duty from the medical practitioners.

The liability of a Medical Practitioner covers both Criminal and Civil liability which come to play as the burden of proof. Both the Criminal and the Penal

5

codes which apply in the Southern & Northern states of Nigeria respectively in relation to the culpability of offenders contains elaborate provisions under which cases of Medical Negligence can be prosecuted.

However, it is obvious that the Medical practitioners owe their patients a duty of care, it is therefore expected of them to exercise that standard of care in the course of their duty.

This work explains the nature of professional responsibility, the consequences of breach of duty, the remedies available to the victims of the breach. The work also includes the duties conferred on the patient and also the defenses available to the breach of duty.

1.2.0: OBJECTIVES OF THE STUDY

The general position is there is an increased rate of the breach of duty in the medical profession in our country and the objective and aim of this work is to see that the medical professionals who have defaulted in carrying out their duties to their patients must be strictly liable. Also, Nigerians should be enlightened of their rights and the need for them to seek redress once these rights have been infringed upon. It’s obvious that Negligence suits against Medical Practitioners are rare in this country compared to America & Britain.

6

Phenomenal success will soon be achieved with the current rate of literacy, the improvement of our economic sector and also the availability of legal aid. This work also seeks to identify the reason why there is a breach of duty on the part of the medical professionals and also to examine the defences available to them after the breach.

1.3.0: FOCUS OF THE STUDY

The focus and the limitation of the study is to examine the various Laws and Statute regulating the Ethics and the relationship between a medical practitioner and the patient.

Also, it shall be within the focus of this project work to examine the liability of Negligence of Medical Practitioners, either they are liable in civil wrong and criminal liability.

The main or principal Act which shall be examined in this project work is the Medical and Dental Practitioner Act cap M8 of Laws of Federation of Nigeria 2004.

7

1.4.0: SCOPE OF THE STUDY

This long essay focuses mainly on Duty of Care. An extensive writing will be made on the topic Duty of Care and Negligence and the consequences of breach of this duty. It also deals with the implication of the breach in the medical profession. It also calls attention to salient arrears of our law that regulates the practice of medicine in Nigeria.

1.5.0:METHODOLOGY

In regards to this study, materials will be drawn from sources which has been classified to primary sources and secondary sources.

Under the primary sources, reference will be made to various textbooks on medical negligence, case books, journal and statutory enactment. Whereas, the secondary source includes the views of various scholars and articles on the concept of medical negligence.

1.6.0: LITERATURE REVIEW

This Long Essay undertakes a fresh and contemporary study of a long existing issue and for a proper establishment of this essay a plethora of authorities have been referred to. It has been noted that various authors have echoed the need

8

for Law to intervene whenever a breach has occurred so as to meet the needs and aspirations of the people.

J.A Dada, in his book,13 a Nigerian author is of the view that the Legal aspects of Medical Practice in Nigeria and Medical Negligence cannot be left out. The writer of this long essay observed in his book:

‘That a Medical Practitioner owes a duty to exercise reasonable skill and care in the treatment of his patients. This duty is independent of any Contract between the Practitioner and his patient and therefore subsists regardless of whether the treatment was performed gratuitously, voluntarily or for a fee’

From this quote the writer is made to understand that a Medical Practitioner owes a duty to exercise reasonable care regardless of whether the treatment was performed gratuitously, or for a fee. This statement is in contrast as to what a Contract means as regards a doctor-patient relationship because it says that the duty arising from the Practitioner is independent of any Contract and so therefore, if there is a breach, the Medical Practitioner will be held liable irrespective of the fact that there was no Contract.

B.C Umerah, in his book14 is of the view that it must not be thought that a Medical Practitioner by the mere fact of the profession owes a Duty of Care to


Legal aspects of Medical Practice in Nigeria, 2002 Pg 89
Medical Practice and the Law in Nigeria, 1989 Pg 123
9

anyone who needs Medical aid and who can be reasonably assisted. He further said that, once a doctor undertakes to treat a patient, whether or not there is an agreement between them, a Duty of Care arises. He makes us understand here that once the Medical Practitioner undertakes to treat the patient he must exercise reasonable care in dealing with the patient.

John Ademola Yakubu, in his book15,

Lord Esher in HEVEN v PENDER16 stated that:

‘Under certain circumstances one may owe a duty to another even though there is no Contract between them. If one man is near to another, or is near to the property of another, a duty lies upon him not to that which may cause personal injury to that other, or may injure his property.’

The above principle represents the general duty of Care required at least from a consideration of the fact that the Law of Torts deals with the provision of necessary and adequate remedy where an injury has been sustained by another in circumstances not justifiable or allowed by the Law. Notwithstanding the fear that it is difficult to make a general statement defining the relations between the parties and the type of duty required in all cases, the above principles provides necessary guidance.


Medical Laws in Nigeria, 2002 Pg 33
(1883) 11 Q.B.D 503
10

Ibrahim Imam in his book17, he made us understand that Duty of Care has its Origin from the concept of foreseeability. Foreseeability here means that a person must not use Ordinary Care and shall in his own conduct with regard to those circumstances where he would cause danger or injury to another person. There is a duty on his part to avoid such danger.

Kodinlinye and Aluko in their book18, in order to establish that a person has a good cause of action in Negligence, it is not sufficient for the plaintiff to show the existence of circumstances which gives rise to a rational Duty of Care to him, and he can establish this only before showing that the harm suffered by him was the reasonably forseeable consequence of the defendants conduct.

This work provides for the Nigerian Perspective on this subject matter and its need in the system therefore, the project relied on written materials and opinions exposing the need for an urgent review of the Legal implications of the Breach of Duty in the Medical Profession.


Synoptic Guide on the Law of Torts (A handbook), 2001 pg 33
The Nigerian Law of Torts (Spectrum Law Publishing) 1996 Pg 42.
11

1.7.0: DEFINITION OF TERMS

In definitions, we must understand that every definition is as good as any other definition and every definition is as bad as any other definition. Professor Okuniga said :

‘Nobody has been able to offer, is offering, and will be able to offer a definition that will end all definitions of Law’

However, for an average person to understand the essence of this long essay, some terms that you will come across in this essay has been defined.

ACT

An Act may denote something done by an individual, as a private citizen, or as an officer: or by a body of men as a legislature, a council , or a court of justice: including not merely physical acts, but also decrees, edicts, laws, judgments,

resolves awards, and determinations19.


19 Blacks law Dictionary Sixth Edition (1891-1991) pg 25

12

AGREEMENT

In law, agreement is a concord of understanding and intention between two or more parties with respect to the effect upon their relative rights and duties, of

certain parts or future fact or performances20.

BREACH

Breach is the breaking or violating of a law, right, obligation engagement, or duty, either by commission or omission. Exists where one party to contract

fails to carryout term, promise or condition of the contract21.

CIVIL REMEDY

Civil remedy relates to private rights and remedies sought by civil actions as

contrasted with criminal proceedings.22
CONDUCT

This means to manage; direct; lead; have direction carry on; regulate; do

business23


Ibid pg 67
Ibid 188
Ibid pg 244
Scholz V Leuer, 7 Wash 2d 76, 109 p. 2d 294, 301. Ibid 295.
13

CONTRACT

It is an agreement between two or more persons which creates an obligation to

do or not to do a particular thing.24
COURT

A space which is uncovered, but which may be partly or wholly in closed by buildings or walls. In its technical sense it is an organ of government ; belonging to the judicial department, whose function is the application of the laws to controversies brought before it and the public administration of

justice.25
DENTAL SURGEON

A dental surgeon is one who gives any advice or treatment or he performs any operation necessary for the cure or preservation of teeth. A dental surgeon performs all operations necessary or incidental to the preparation and fitting of

dentures artificial teeth or other dental appliances.26


Ibid 322
Ibid 352
Section 21(1) Cap M8 Laws of the Federation of Nigeria 2004 , pg 82, 93
14

DISCIPLINE

Instruction, comprehending the communication of knowledge and training to

observe and act in accordance with rules and order.27
DUTY OF CARE

In Negligence, it is an obligation, to which law will give recognition and effect, to comport to a particular standard of conduct towards another, and the duty is invariably the same, one must conform to legal standard of reasonable

conduct in light of apparent risk28. The word duty is used throughout the restatement of torts to denote the actor is required to conduct himself in a particular manner at the risk that if he does not do so he become subject to liability to another to whom the duty is owed for any injury sustained by such

other29.

ETHICS

This means custom and habit. It relate to precepts which should control moral


Ibid 464
Merluzzi V Larson, 96 Nev, 409, 610 p.2d 739, 741
Ibid 505
15

behavior. It is that science of knowledge which deals with the nature and

grounds of moral obligation, distinguishing what is right from what is wrong.30
LAW

That which is laid down, ordained, established. A rule or method according to which phenomena or actions co-exist or follow each other. In its generic sense, is a body of rules of action or conduct prescribed by controlling authority and

having binding legal force.31
LEGAL DUTY

An obligation arising from contract of the parties or the operation of the law

e.g. legal duty of doctors to cure patients.32
LEGAL PRACTITIONER

A legal practitioner is one that is employed of a profession that is law as

opposed to one who teaches such.33

30Umerah B.C, Medical practice and the law in Nigeria, (Longman Nig Ltd), 1989 Pg 8

Ibid 884
Ibid 893
Ibid 1172
16

LIABILITY

The state of being bound or obliged in law or justice to do, pay, or make something good; the state of one who is bound in law and justice to do

something which may be enforced by action. 34
MEDICINE

The science and art dealing with the prevention, cure and alleviation of diseases, in a narrower sense that part of science and art of restoring and preserving health which is the province of the physician as distinguished from

the surgeon and obstetrician.35
METHOD

The mode of operating, or the means of attaining an object. Method, properly speaking is only placing several things, or performing several operations in the

most convenient order.36

Fidelity Coal Co. v. Diamond, 310 111. App. 387, 34 N.E. 2d 123
Ibid 982
Ibid 991
17

OATH

Any form of attestation by which a person signifies that he is bound in conscience to perform an act faithfully and truthfully e.g. President Oath in

entering office.37
PRACTICE

Repeated or customary action; habitual performance; a succession of act of

similar kind; custom; usage. The exercise of any profession.38
STATUTE

A formal written enactment of a legislative body, whether federal, state, city or country. In an act of the legislature declaring, commanding or prohibiting

something.39
TEXT BOOK

A legal text or treatise which present principles on any branch of the law.40

Ibid 1071
Ibid 1172
Ibid 1410
Ibid 1477
18

TORT

A private or civil wrong or injury, including action for bad faith, breach of contract, for which the court will provide remedy in the form of an action for

damages. K. Martcorp .V. Ponsock, 103 Nev. 39, 732 p. 2d 1364, 1368.41
1.8.0: CONCLUSION

There is now an increasing awareness of the need to extract all that is good from our traditional heritage of indigenous medication. This supply means the process of subjecting our traditional medicament to scientific scrutiny,

refining, purification and standardization42. The problem of quackery in Nigeria is a major one. Effort to stamp out the practice have been unsuccessful and need to intensify by further government regulatory measure. More

stringent control of the sale of drugs is not only imperative but urgent43. Dangerous and scheduled drugs are freely dispense by unqualified persons. Poor storage of medicaments by such persons encourages the deterioration of


41 Ibid 1489

42Umerah B.C, Medical practice and the law in Nigeria, (long man Nigeria ltd) 1989 p. 4

43 Ibid 4

19

efficacy or even unexpected harmful effect. The medical profession has emphasized to the government of the federation that until such a time our traditional physician submit their concoctions for scientific scrutiny, no amount of fraternizing with such individuals should bring them the formal

recognition they are seeking as this would be a retrograde step indeed.44
The ease with which drugs can be obtained encourages quackery. Stringent control on the sale of drugs is both imperative and urgent if the standard of health care in Nigeria is to improve. Drugs should be handled only by skilled hands. In other words, by pharmacists and dispensers. The drug inspectorate division of the various Health Ministries ought to be revamped and fortified to make them more effective in combating the indiscriminate sale of drugs in market places, way sides, kiosks and such undesirable places. Patient medicine

shop ought to handle only household medicinal preparations.45

Medical practitioners should be conscious in handling the cases of their patients because there is no remedy when a life has been lost.


Ibid 5
Ibid 5
20

CHAPTER 2

MEDICINE IN PERSPECTIVE

2.0.0 : INTRODUCTION

Medicine is the Science and the art of healing. It encompasses a variety of health care practices evolved to maintain and restore health by the prevention and treatment of illness.

Contemporary Medicine applies to health Science, Medical technology to diagnose and treat injury and disease, typically through medication, Surgery, or some other form of therapy, The word Medicine is derived from the Latin

word ars Medicina, meaning the art of healing.46
This chapter focuses on the Evolution of medicine in Nigeria, an overview of the Medical and Dental Practitioners Act, the scope of medical ethics, and the nature of professional responsibility.

2.1.0: EVOLUTION OF MEDICINE IN NIGERIA

Western medicine was not formally introduced into Nigeria until the 1860s when the sacred Heart hospital was established by Roman Catholic


46Medicine in Perspective< http://en. Wikipedia. Org/ Wiki/ Medicine> accessed on 9th

January 2010.

21

Missionaries in Abeokuta. Throughout the ensuing colonial period ,the religious missions played a major role in the supply of modern health care facilities in Nigeria. The Roman Catholic mission predominated, accounting for about 40 percent of the total number of mission based hospital beds by 1960.By that time, the mission hospitals somewhat exceeded government hospitals in number;118 mission hospitals compared with 101 government

hospitals.47
By 1954 almost all the hospitals in the Midwestern part of the country were operated by Roman Catholic Missions. The next largest sponsors of missions hospitals were, respectively, the Sudan United Mission, which concentrated on middle belt areas, and the Sudan interior mission, which worked in the Islamic North. Together they operated twenty-five hospitals or other facilities in the Northern half of the country. Many of the mission hospitals remained

important components of the health care network in the North in 1990.48
The Missions also played an important role in medical training and education, providing training for nurses and paramedical personnel and sponsoring basic


47 Nigeria History of Modern Medical

Serviceshttp://www.photius.com/Countries/Nigeria/Society/Nigeria_Society_history of
modern_me~10005.htmlaccessed on 19th November, 2010.

48 Ibid Pg 1

22

education as well as advanced medical training, often in Europe, for many of the first generation of western-educated Nigerian doctors. In addition, the general education provided by the Mission for many Nigerians helped to lay the groundwork for a wider distribution and acceptance of modern medical care.

The British colonial government began providing formal medical services with the construction of several clinics and hospitals in Lagos, Calabar and other coastal trading centers in the 1870s. Unlike the Missionary facilities, these were, at least initially, solely for the use of Europeans. Government hospitals and clinics expanded to other areas of the country as European activity there increased. The hospital in Jos, for example, was founded in 1912 after the

initiation of tin mining.49
World War 1 had a strong detrimental effect on medical services in Nigeria because of the large number of medical personnel, both European and African, who pulled out to serve in Europe. After the war, medical facilities were expanded substantially, and a number of government-sponsored schools for the training of Nigerian medical assistants were established. Nigerian physicians,


49 Ibid Pg 1
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even if trained in Europe, were, however, generally prohibited from practicing

in Government hospitals unless they were serving African patients.50
After World War II, partly in response to Nationalist agitation ,the colonial Government tried to extend modern health and education facilities because of the Nigerian population. A ten-year health development plan was announced in 1946;it included the country’s first full faculty of medicine and University hospital, still known as University College Hospital. A number of Nursing schools were established, as were two schools of Pharmacy; by 1960 there were sixty-five Government Nursing or Midwifery training schools. The 1946 health plan established the Ministry of Health to coordinate health services throughout the country, including those provided by the government, by private companies, and by the Missions. The plan also budgeted funds for hospitals and clinics, most of which were concentrated in the main cities; little

funding was allocated for rural health centers. 51
By 1979,there were 562 General hospitals, supplemented by 16 Maternity and/or Pediatric hospitals, 11 Armed forces hospitals, 6 Teaching hospitals, and 3 Prison hospitals. Altogether, they accounted for about 44,600 hospital
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beds. In addition, General health centers were estimated to total slightly less than 600;General Clinics 2,740; Maternity Homes 930;and Maternal Health Centers 1,240.

Ownership of health establishment was divided among Federal, State, and Local Governments, and there were privately owned facilities. Whereas the great majority of health establishments were owned by the Government, there was a growing number of private institutions in the 1980s. By 1985, there were

84 health establishment owned by the Federal Government.52
Hospitals were divided into general wards, which provided both outpatient and inpatient care for a small fee and amenity wards, which charged higher fees but provided better conditions. The general wards were usually very crowded, and there long waits for registration as well as for treatment. Patients frequently did not see a doctor, but a nurse or other practitioner. Many types of drugs were not available at the hospital pharmacy those that were available were usually

dispensed without containers, meaning the patients had to provide their own.53
In the early 1980s because of shortages of fuel and spare parts, much expensive medical equipment could not be operated. Currency devaluation and


Ibid Pg 3
Ibid Pg 4
25

structural adjustment beginning in 1986 exacerbated these conditions. Imported goods of all types doubled or tripled in price, and government and public health care facilities were severely affected by rising costs, government budget cuts, and material shortages of the late 1980s. Partly because of these problems, privately owned health care facilities became increasingly important in the 1980s. The demand for modern medical care far outstripped its availability. Medical personnel, drugs, and equipment were increased diverted

to the private sector as Government hospitals deteriorated.54
Government health polices increasingly had become an issue of policy debate and public contention in the late 1980s. The issue emerged during the constituent assembly held in 1989 to draft a proposed constitution. The original draft reported by the assembly included a clause specifying that free and adequate health care was to be available as a matter of right to all Nigerians within certain categories. The categories included all children younger than eighteen; all people sixty-five and older; and all those physically disabled or handicapped. This provision was, however, deleted by the president and the

governing council when they reviewed the draft Constitution55.
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2.2.0:
AN  OVERVIEW  OF  THE  MEDICAL  AND  DENTAL

PRACTITIONERS ACT

The Medical and Dental Practitioners in Nigeria are regulated by the Medical

and Dental Practitioners Act56which sets up the Medical and Dental Council of Nigeria with the following responsibilities.

Determining the standard of knowledge and skill to be attained by persons seeking to become members of the Medical or Dental profession and reviewing those standards from time to time as circumstances permit. Section 1(2)(a).57
Securing in accordance with provisions of this law the establishment and maintenance of registers of persons entitled to practice as members of the Medical or Dental profession and the publication from time to time of lists of those persons; Section 1(2)(b)

Reviewing and preparing from time to time, a statement as to the code of conduct which the Council considers desirable for the practice of the profession in Nigeria; Section1(2)(c) and


CAP M8 Laws of Federation of Nigeria 2004
Medical and Dental Practitioners Act Cap M8 Laws Federation of Nigeria 2004
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Performing the other functions conferred on the Council by this law. Section 1(2)(d).

By provision (c) above, the Council is empowered to make rules for professional conduct and is also empowered to make rules for professional conduct and is also empowered to establish the Medical Practitioners Investigating Panel for the enforcement of these rules of conduct.

These rules of conduct are made to enable doctors and dentists in Nigeria maintain universally acceptable professional standards of practice and conduct. They serve as standards in relationship of Medical and Dental Practitioners with the profession and the public.

PROFESSIONAL CONDUCT

All registered doctors and Dental Surgeon shall, in all areas of their professional conduct, practice and comportment in professional and other relationships with their patients and other persons, be guided and bound by the rules contained in these codes. Any registered practitioner who, after the investigation and trial during which he is given every opportunity to defend his actions and conduct, is found to have contravened these rules by the Disciplinary Tribunal of the Medical and Dental Council of Nigeria shall be
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guilty of professional misconduct. The Council may impose penalties for the infringement of these desirable standards or for any form of infamous conduct in any of the following ways; .admonishing the practitioners, suspending the practitioner from practice as a Medical or Dental Surgeon for a period of not exceeding six months, striking the practitioners name off the relevant register.

The Medical and Dental Practitioners Act has 22 Sections in Succession, which is important to the medical practice in Nigeria and it shall be summarized below.

Section 158makes provision for the establishment and functions of the Medical and Dental Council of Nigeria. The body so created is a body corporate with perpetual succession and a common seal. It can sue and be sued in its corporate

name. Section 2 59deals with composition of the body of the Council who are

appointed by the president. Section 360deals with the general power of the

council. Section 461gives the power over the Council to the Minister of Health.

Section 562deals with the financial provisions of the Council. Section
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663provides for two separate registers where the particulars of a registered Medical Practitioner and Dental Surgeon shall be entered upon register.

However, Section 764deals with the duties of the registrar. Section 865deals with the full registration of Medical Practitioners and Dental Surgeons. Section

966talks about the courses, qualifications and institutions one must pass

through to become eligible. Section 1067gives the council the power of supervision as to where Medical training should be undertaken. Section

1168deals with the issuance of certificate of experience in common parlance

house job. Section 1269allows for provisional registration. Section 1370allows

foreigners to practice in Nigeria for a period of time. Section 1471provides for

the practicing fees. Section 1572deals with the establishment of a disciplinary

Tribunal. Section 1673deals with the penalties for professional misconduct.
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Section 1774creates certain offences and penalties for a person whose name is

not registered but holds himself as a medical practitioner. Section 1875 deals

with miscellaneous and supplementary provisions. While Section 1976deals

with registrations, rules and orders. Section 2077deals with Repeals, savings

and transfer of assets etc. Section 2178is the Interpretation Section of the Act

while Section 2279deals with the short title of the Act.

The foregoing is a concise amount of the various rules and regulations which guides the professional practice of Medicine and Dentistry in Nigeria which must be adhered to strictly by professionals so they will not be liable to be stuck out from the professional register.
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2.3.0: NATURE AND SCOPE OF MEDICAL ETHICS

The word, ethics is derived from the Greek word ethos which means custom and habits. The word relates to the precepts which should control moral behavior. Ethics is that science of knowledge which deals with the nature and grounds of moral obligations, distinguishing what is right from what is wrong. As far back as the fifth or sixth century B.C, the father of Modern Medicine, Hippocrates, recognized the need for a code of conduct for practitioners of the art of healing and also laid down the statement of the code of Medical Ethics.

This statement is known as the Oath of Hippocrates.80
This Oath, difficult to replace in substance, despite attempts to updating it through the centuries, is entirely dedicated to the welfare of the sick patient. It was only necessary to do certain modifications in order to bring it in line with the practice and language of modern medicine. That necessary exercise was carried out in 1984 by the General Assembly of the World Medical Association. The original Oath was thus represented with the Geneva declaration. The Oath now reads;

‘At the time of being admitted as a member of the Medical profession, I solemnly pledge myself to consecrate my life to the service of humanity; I will give to my teachers the


80 Medical Practice and the Law in Nigeria pg8
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respect of gratitude which is their due; I will practice my profession with conscience and dignity; the health of my patient will be my consideration; I will respect the secrets which are confided in me, even after the patient has died; I will maintain by all means in my power, the honour and noble traditions of the medical profession; my colleagues will be my brothers; I will not permit considerations of religion, nationality, race, party politics or social standing to intervene between my duty and my patient; I will maintain the utmost respect for human life from the time of conception; even under threat. I will not use my medical knowledge contrary to the laws of humanity. I make these promises solemnly, freely and upon my honour.’81
In this declaration, the predominant note in the oath of Hippocrates to consecrate the doctors life to the service of humanity has been largely preserved but the wordings apply more aptly to modern terms. A formal instruction on the subject of Medical Ethics therefore becomes more meaningful and adequately prepares the young practitioner for treading the part of honour. Failure to undergo a course of formal instruction on the subject reduces the significance of the Oath-taking Ceremony to a mere formality of words. Time and continuous exposure to a variety of problems brings home the true practice of Ethics as the practitioner learns from the good examples of his

professional colleagues.82
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2.4.0: NATURE OF PROFESSIONAL RESPONSIBILITY

The responsibility of a doctor towards a patient commences as soon as the doctor consents to undertake a medical examination of the patient. What is regarded as consent is anything from a simple nod of the head, or expression of this in words. However, for Surgical manoevres, a written consent of the patient is imperative before treatment is embarked upon. A doctor must never presume the consent of a patient. A visit undertaken for consultations implies a request to examine but the examination of employees at the request of their employer does not always imply consent by patient. The responsibility of a doctor towards a patient ceases when a patient decides to discontinue with a

particular practitioner.83
However, in cases of discharge against medical advice; where patients or their relation request the discharge of very sick patients, the doctors is advised to protect himself with documented evidence of this request. Cases of eventual deaths outside the hospital premises have been blamed on unwillingness of the

doctor to continue Medicare.84
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Medical Practice and the Law in Nigeria pg 12
34

The professional responsibilities of a doctor demands absolute secrecy and total commitment. A doctor must maintain the best professional relationship with colleagues. In all circumstances, and at all times, the junior Medical Practitioners must accord respect to the Senior Medical Practitioners.

In reciprocity, the Senior Medical Practitioners should accord professional fraternity and guidance to the Junior Medical Practitioners. On any issue which relates to professional skill or competence, it is unethical for a doctor to run down a professional colleague before patients outside the clinical area of the

Medical Profession.85An example of this is seen in the case of Doughty v.

General Dental Council86where it would amount to serious professional misconduct if a doctor by public advertisement warns the public to avoid other doctors and recommend that members of the public should apply to him for Medical advice or treatment.

2.5.0: CONCLUSION

The standard of care is the measure against which the defendants conduct is assessed. It is an objective measure. In considering whether the standard of care was breached, the courts use the fictional reasonable person. That is, the
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question whether the conduct of a person similarly situated. Professionals, for example, cannot escape liability by performing merely up to the capacity of the ordinarily prudent lay person. A lawyer is obliged to act like a reasonable prudent lawyer and a medical doctor is obliged to act like a reasonably prudent doctor. Rather than asking whether the performance was to the best of any particular defendants ability, the courts assess whether the defendants conduct was up to the standard of a person of average competence in exercising their particular profession.

In considering whether any particular conduct is Negligent, the court can consider any relevant prevailing custom or behaviour. Those who act

according to the general practice of their profession often avoid liability.87
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CHAPTER 3

NEGLIGENCE &DUTY OF CARE

3.0.0: INTRODUCTION

Negligence is one of the most common and most important tort in law, its origin is to be found in trespass, the action was developed and formulated in

the 19th century and now exists in its own rights as a separate and independent tort. Negligence can be said to be, the failure to exercise that care which the circumstances demand or absence of care or as fluid principle, which has to be

applied to the most diverse conditions and problems of human life.88
Negligence as a separate and independent tort was defined in OJO v

GHARORO89 Per E.O Obgwuegbu JSC as he then was, as;

‘The omission to do something which a reasonable man guided upon those considerations which ordinarily regulate the conduct of human affairs, would do, or doing something which a prudent and reasonable man would not do’

Negligence is a state of mind in which some tort such as trespass and nuisance may be committed. It must be noted that Negligence as an independent tort


88Ibrahim Imam, Synoptic guide on the law of torts, pg 32

89 (2005)25 NSCQR 712 @ 771

37

involves the existence of three basic elements, which were stated in the case of

ANYAH v IMO CONCORD HOTEL 90to include:

	1.
	A
	legal
	duty  owned
	by  the
	defendant
	to
	the
	plaintiff

	2.
	That
	the
	duty
	of
	care
	was
	
	breached.

	3.
	That
	the
	plaintiff
	suffers
	damages
	arising
	from
	the
	breach.


This elements could also be found in KOYA v UBA91
The most important ingredient of Negligence is the breach of duty of care which must be actionable in law and not moral liability. And until a plaintiff can prove by evidence, the actual breach of legal duty of care against the defendant the action must fail. This was the decision in STAGBAG

CONSTRUCTION NIG. LTD v OGEREKPE92
3.1.0: MEANING OF PROFESSIONAL NEGLIGENCE

This means the failure, on the part of a medical practitioner, to exercise a reasonable degree of skill and care in the treatment of a patient. Criminal negligence is restricted to situations in which the degree of recklessness of the


(2002)12 SC 77 @ 85
(1997)1 NWLR (Pt 481) 251 @ 291 & FBN V Associate Motors Ltd (1998) 10 NWLR (Pt 570) pg 44
(1991) 1 NWLR (Pt 170) 733.
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doctor is so profound that the death of a patient results in a charge of culpable homicide or unlawful killing, not amounting to willful murder. By and large, professional negligence is a consequence of indulgence in alcohol and drugs by

medical practitioners.93
A classical example of professional negligence is the exhibit at the Pathology

Museum in Edinburgh, Scotland94. Here, in exhibition, is an eight feet length of smack gut which was removed from a patient by a drunken gynecologist had mistaken the gut for an umbilical cord. However, many cases of negligence are not of this magnitude. Reported cases of negligence are such that the patient merely suffers some inconvenience or disability. The following are examples of negligence which could attract Civil proceedings in a law court;

1.Careless retention of an operating instrument inside a patients abdomen following a Laparotomy;

2.The application of wrong treatment as a result of failure to take an x-ray of a patient who may have sustained a fracture;


Umerah B.C, Medical practice& the Law in Nigeria,(Longman Ltd), 1989, pg 14
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3.The failure to visit a patient to whom the doctors owes professional responsibility.

To prove negligence on the part of a doctor, evidence must be adduced to show that;

the doctor has contracted Medicare in the usually accepted manner;

the doctor has failed in the duty of Medicare;

the patient has suffered physical damage.95
3.2.0: ESSENTIAL ELEMENTS OF THE TORT OF NEGLIGENCE

Negligence is a type of tort or delict (also known as a civil wrong). ‘Negligence’ is not the same as ‘carelessness’, because someone might be exercising as much care as they are capable of, yet still fall below the level of competence expected of them. Negligence is the opposite of ‘diligence’. It can be generally defined as conduct that is culpable because it falls short of what a


95Medical Practice and the Law in Nigeria pg 14
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reasonable person would do to protect another individual from foreseeable

risks of harm.96
Through civil litigation, if an injured person proves that another person acted negligently to cause his injury, he can recover damages to compensate for harm. Proving a case for negligence can potentially entitled the injured plaintiff to compensation for harm to their body, property, mental well-being, financial status, or intimate relationships.

Negligence suits have historically been analyzed in stages, called elements, similar to the analysis of crimes. Common law jurisdictions may differ slightly in the exact classification of the elements of Negligence, but the elements that must be established in every Negligence case are; duty, breach, causation and damages. Each is defined and explained in greater detail in the paragraphs

below.97

96 Negligence from Wikipedia, the free encyclopedia,<http://en.Wikipedia.org/Wiki/Negligence>accessed on 15th November 2010.

97 Negligence from Wikipedia, the free encyclopedia, http://en.Wikipedia.org/wiki/Negligence
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DUTY OF CARE

The case of DONOGHUE v. STEVENSON98illustrates the law of Negligence, laying the foundations of the fault principle around the Commonwealth. The pursuer, Donoghue, drank ginger beer given to her by a friend, who bought it from a shop. The beer was supplied by a manufacturer under a certain Stevenson in Scotland. While drinking the drink, Ms. Donoghue discovered the remains of an allegedly decomposed slug. She then sued Stevenson, though there was no relationship of contract, as the friend had made the payment. As there was no contract the doctrine of privity prevented a direct action against the manufacturer.

Lord Atkin interpreted the biblical passages to ‘Love thy Neighbour’ as the legal requirement ‘not to harm thy neighbour’. He then went on to define Neighbour as persons who are so closely and directly affected by my act that I ought to reasonably to have them in contemplation as being so affected when I am directing my mind to the acts or omissions that are called in question. Reasonably foreseeable harm must be compensated. This is the first principle of Negligence.

BREACH OF DUTY


98(1932) A.C 532
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Once it is established that the defendant owed a duty to the plaintiff, the matter of whether or not that duty was breached must be settled. The test is both subjective and objective. The defendant who knowingly (subjective) exposes the plaintiff to a substantial risk of loss, breaches that duty. The defendant who fails to realize the risk of loss to the plaintiff, which any reasonable person (objective) in the same situation would clearly have realized, also breaches that duty.

Breach of Duty as not limited to professionals or persons under written or oral contract; all members of the society have a duty to exercise reasonable care towards others and their property. A person who engages in activities that pose an unreasonable risk towards others and their property that actually results in harm, breaches their duty of reasonable care. An example is shown in the fact

of BOLTON v. STONE99 the house of Lords which established that a defendant is not Negligent if the damage to the plaintiff was not a reasonably foreseeable consequence of his conduct.

FACTUAL CAUSATION (Direct Cause)


99 (1951) A.C 850
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For a defendant to be held liable, it must be shown that the particular acts or omission were the cause of the loss or damage sustained. Although, the notion sounds simple, the causation between ones breach of duty and the harm that results to another can at times be very complicated. The basic test is to ask whether the injury would have occurred before, or without, the accused party’s breach of the duty owed to the injured party.

LEGAL CAUSATION OR REMOTENESS

Some times factual causation is distinguished from ‘legal causation’ to avert the danger of defendants being exposed to, in the words of Cardozo J.,’liability in an indeterminate account for an indeterminate time to an indeterminate

class.100 It is said a new question arises of how remote a consequence a persons harm is from another’s Negligence. We say that ones Negligence is ‘too remote’ if one would never reasonably foresee it happening. The idea of legal causation is that if no one can foresee something bad happening, and therefore take care to avoid it, how could anybody be responsible? For instance, in

PALSGRAF101 v. LONG ISLAND RAIL ROAD CO, the judge decided that the defendant, a railway, was not liable for an injury suffered by a distant bystander. On appeal, the majority of the court agreed, with four judges


Ultramares Crop v. Touche (1931)255 N.Y. 170,174 N.E 441
(1928)162 N.E 99
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adopting the reasons, written by judge Cardozo, that the defendant owed no duty of care to the plaintiff, because a duty was owed to foreseeable plaintiffs. Three judges dissented, arguing as written by judge Andrews, that the defendant owed a duty of care to the plaintiff regardless of foreseeability, because all men owe one another a duty not to act negligently.

Such disparity of views on the element of remoteness continues to trouble the judiciary. Courts that follow Cardozo’s view have greater control in Negligence cases. If the court can find that, as a matter of law, the defendant owed no duty of care to the plaintiff, the plaintiff will lose his case for Negligence before having a chance to present to the jury. Cardozo’s view is the majority view.

HARM

Even though there is a breach of duty, and the cause of some injury to the defendant, a plaintiff may not recover unless he can prove that the defendants breach caused a pecuniary injury. This should not be mistaken with the requirements that a plaintiff prove harm to recover. As a general rule, a plaintiff can only rely on a legal remedy to the point that he proves that he suffered a loss. The plaintiff must prove his loss to recover. In some cases, a defendant may not dispute the loss, but the requirement is significant in cases
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where a defendant cannot deny his negligence, but the plaintiff can prove pecuniary loss, then he can also obtain damages for non-pecuniary injuries,

such as emotional distress.102The damage may be physical, purely economic, both physical and economic (loss of earnings following a personal injury), or reputational (in a defamation case). For the plaintiff to succeed he must prove each element.

3.3.0: DUTY OF CARE

As noted in our introductory remarks, it is not for every careless act that a man may be held responsible in law, nor even for every careless act that causes damage. He will only be liable in Negligence if he is under a “Legal duty” to

take care.103 In other words, a man cannot be held responsible in law for every careless act even if it results in damage, except if he owes the plaintiff a duty of care, thus all persons whether driving vehicles, riding pedal cycles or merely walking as ordinary pedestrian, owe a duty of care to all road users. Employers owe a duty to employees, doctors to patient and teachers to student, occupier of
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land to visitors, bankers to customers e.t.c (the categories of Negligence is

never closed)104
The general acceptable principle of Negligence is that a person owed a duty of care to his neighbor who would be directly affected by his act or omission. In

ANYAH v IMO CONCORD HOTEL105known as neighbourhood principle

laid down in the case of DONOGHUE v STEVENSON106 .The House of Lord laid down that the defendant owed her no duty of care per Lord Atkins;

‘You must take reasonable care to avoid acts or omissions which you can reasonably foresee would be likely to injure your neighbor. Who then is my Neighbour? The answer seems to be persons who are closely and directly affected by my act that I ought reasonably to have them in contemplation as being so affected when I am directing my mind to the acts or omissions which are called in question’.

The law therefore is that in the determination of the existence or otherwise of duty of care, the court would ask itself whether there was sufficient proximity between the plaintiff and the defendant. If the answer to this question is in the affirmative, then the court will find a duty of care situation present unless it is satisfied that there are considerations which ought to negate, or reduce or limit
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that duty. Applying the duty of care to the medical profession the foregoing duty can be simply expressed as follows;

‘That a medical practitioner owes a duty to exercise reasonable skill and care in the treatment of his patients. This duty is independent of any contract between the practitioner and his patients and therefore subsists regardless of whether the treatment subsists regardless of whether the treatment was performed gratuitously, voluntarily or for a fee’

For instance in DOODE v NASH107the defendant, a medical practitioner was held liable for negligence whilst giving his services at a public screening for the detection of glaucoma.

Also in GLADWELL v STEGGAI108the plaintiff, a ten year old girl complained of a pain in her knee. Her father summoned the defendant, a clergyman who “also practiced as a medical man” to treat her. The treatment proved disastrous. The defendant was held liable in Negligence even though there existed no contractual relationship between him and the plaintiff.

The case of BARNETT v CHELSEA AND KENSINGTON HOSPITAL

MANAGEMENT COMMITEE109is particularly instructive here. In that case, the plaintiffs husband and two other men after drinking some tea experienced


(1979) 2 S.A SR 419
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vomiting for a couple of hours. Together, the three men went to the defendants hospital that night where a nurse contacted the casualty officer, one Dr. B by telephone, telling him about the condition of the patients. Interestingly, the doctor himself was at the material time not only very tired but unwell. So he sent a message to the patients through the nurse that they should go home to bed and consult their own doctors the following morning. Unfortunately, some hours later, the plaintiff’s husband died of arsenical poisoning and the coroners verdict was one of murder by unknown persons. In a subsequent action for Negligence brought by the plaintiff against the hospital authority as employers of Dr. B and by extension, the hospital management, was guilty of a breach of his duty of care. However, since the negligent act was not the cause of death, the defendant escaped liability.

For a duty of care situation to exist in medical Negligence, there must be a doctor/patient relationship. The relationship may be formed extremely easily, and by no means depend on any formal acceptance of a patient by a doctor or nurse e.g. by giving a card to the patient. It has been stated and quite rightly to that even in an acute emergency, once a medical practitioner approaches an ill or injured person with the aim of assisting him, then a completely valid relationship is thus constituted. This is so even if the patient is unconscious and
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ipso facto unaware of the presence of the medical practitioner. The Law on this

point was well articulated by Uzodike110as follows;

‘A doctor passing by an accident on the road is under no duty to stop and render first aid but if he undertakes to do so, he has to exercise some degree of care. However, he could not be expected to achieve the same standard in the emergency as would be expected of him were the victims brought to him in a properly equipped hospital’

The basis for this provision was brilliantly expressed by Tony Weir111when he stated that:

‘Those who come to help must take care not to make things worse, the kiss of life should not be the kiss of death. But first aid need not be first class and the emergency may justify incompetence’

As it is often the case in this country, even where the practitioner acted as a “good Samaritan”, a relationship obliging him to demonstrate skill and care has thus risen; and if he is in breach he will be damnified in damages. The foregoing, it must be stressed is not putting a too burdensome duty on the medical practitioner such that he must guarantee the efficacy of his medication.

As aptly noted by Tindal C.J in LAMPHIER v PHIPOS112

110 Uzodike EN.N,ed E.S Akpata The doctor and the law-Professional Negligence and Medical Ethics, Lagos University press, 1983 @ 45

111Winfields, A case book on Tort 4th ed. 112 (1838) 8 C. & P. 475
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‘Every person who enters into a learned profession undertakes to bring to the exercise of it a reasonable degree of care and skill. He does not undertake, if he is an attorney, that at all events you shall gain your case, nor does a surgeon undertake that he will perform a cure, nor does he undertake to use the highest possible degree of skill, but he undertakes to bring a fair reasonable and competent degree of skill’

Therefore Medical Practitioner’s conduct can only be judged in the light of existing medical knowledge. This medical knowledge must be furthered by reading of medical journals and articles. However, failure to read a particular journal showing a novel, medical knowledge will not provide evidence of negligence. The law on this point has been clearly captured by Lord Denning

in CROWFORD v CHARING CROSS HOSPITAL113as follows;

‘It would be putting too high a burden on a medical man to say that he must read every article in the medical press the medical man’s duty is limited to taking reasonable steps to keep himself abreast of modern developments in technique failure to read a particular article may well be excusable while disregard of series of warnings in the medical press could perhaps be cogent evidence of Negligence’

The foregoing principle is well articulated in the following cases. In BOLAM v

FERN HOSPITAL MANAGEMENT COMMITEE114, the plaintiff (patient) broke his pelvis during ‘Electro-Conclusive therapy’ at the defendants hospital. He sued in negligence contending that the doctors ought to have warned him of
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the risks of the treatment in not giving relaxant drugs before the treatment. Evidence showed that there are two opinions in medical circle as to the procedure to adopt for patient undergoing such therapy. One favoured strapping down a patient both at the upper and the lower limbs while the other favoured strapping the upper part and leaving the lower limbs free which was the practice adopted in the defendant’s hospital. It was held in the circumstances that the defendant was not liable in negligence since he acted in accordance with a practice accepted as proper by a responsible body of medical men skilled in that particular art.

Similarly, in ROE v MINISTER OF HEALTH115the court held the defendant not liable because the best, in the light of the existing medical knowledge was done for the plaintiff in that case. In that case, the plaintiff, Roe, had gone to the hospital for a minor operation for which reason he was given a spinal anaesthetic. The anaesthetic was contained in a glass ampoule which was in turn kept in a jar of phenol. Some of the phenol contaminated the anaesthetic when it seeped in through tiny cracks in the ampoules which could not have been detected by ordinary visual examination. As a result the plaintiff was permanently paralyzed from the waist down. It must be stated that had the


115 (1954) 2 Q.B 66
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anaesthetic been aware of the possibility of contamination of the anaesthetic, he would have added a powerful colouring agent to the phenol so that contamination of the anaesthetic could have been observed and the danger posed to the victim averted. It was held that the anaesthetist was not negligent in not causing the phenol to be coloured because the risk of invisible cracks had not been drawn to the attention of the profession until 1951. It would not have been appreciated in 1947 when the case arose.

Although, the above cases are English decisions, they nonetheless apply in, and represent the law in Nigeria. It must be observed however that problems of different complexion and magnitude may arise in Nigeria. Our social infrastructures are undoubtedly in short and epileptic supply. For instance, power supply, water, drugs and medical equipment are inadequate in almost all the health institutions in the country. Indeed, one of the reasons which has become rather traditional, for military take-over (even though we know that is not the real reason) is the inadequate supply of these social amenities. The inadequate supply of these facilities may affect the doctors performance and produce disastrous consequences. For instance, electricity supply may suddenly be cut off while surgery is going on at night. The patient may come to harm as a consequence. The question is who is to blame in such a situation?
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Or realistically expressed, would the medical team be guilty of breach of duty of care? It is submitted that by reason of our poor socio-economic condition, medical practitioners in Nigeria are expected to demonstrate a higher degree of caution than is expected of their colleagues in advanced countries. While, for instance, power cut may be unthinkable in some countries of the world, it is constant, and ‘seemingly normal’ phenomenon in Nigeria that every Surgeon must reasonably foresee that possibility. This being the case, our medical practitioners will not escape liability in such case, even though they cannot be said to be directly responsible for the act which reduces their degree and standard of efficiency and performance.

3.4.0: BREACH OF DUTY

As already established, for a medical practitioner to be liable in Negligence, the plaintiff must not only establish the existence of a duty of care he must show that a breach of that duty has occurred. The test for deciding whether there has been a breach of duty was laid down in the often dictum of Alderson

B in BLYTH v BIRMINGHAM WATER WORKS & CO116as follows:

‘Negligence is the omission to do something which a reasonable man guided upon those considerations which ordinarily regulate the conduct of human affairs, would do,


116 (1856) ALL ER REP 478
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or doing something which a prudent and reasonable man would not do’

The standard therefore is objective and impersonal in the sense that it eliminates the personal equation and is independent of the idiosyncracies of the

particular personal person whose conduct is in question.117
In relation to this project work, a breach of duty occurs when a doctor fails to exercise the degree of care which the law requires. This at once raises the question: What standard of care must a doctor exhibit in treating a patient? The answer must be provided in general terms for cases are rarely alike. Differences in time, place, circumstances and facilities may affect the standard. More efficient Medical service may be expected in a well equipped hospital than in a village Medical centre. Roadside Medical aid given to an accident victim may not conform to the same standard as treatment given inside a modern hospital. Stated generally, a doctor who undertakes to administer Medical treatment to a patient must exercise a reasonable amount of skill, care and judgement. The law does not require the doctor to attain the highest nor the lower standard. It is sufficient if the doctor exhibits the degree of care, skill and judgement which an average doctor of that experience, placed in the same circumstances, would show. This standard will of course vary according to the


117 Dada J.A, Legal aspects of Medical Practice in Nigeria, 2002 Pg 95
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skill expected of the individual doctor. A house officer is not expected to show

the same standard of skill and care as a consultant working in a special area.118
Having said this, it must be stated that if a doctor holds out to a patient as possessing special skill and knowledge in a particular field of medicine of Surgery, the doctor must exercise the same degree of care and skill as doctors who generally practice in that field. This is particularly relevant in the case of a doctor who runs a private hospital. If such a doctor, being, for example, an Obstetrician, undertakes a complicated Cardiac Surgery when the patient could have been referred to a Cardiac Surgeon, that Obstetrician must conform to the standard of the Cardiac Surgeon. If the Obstetrician does not, then it is Negligent to undertake the treatment at all knowing that as an Obstetrician he does not possess the skill and facilities required for Cardiac Surgery. On the other hand, if in an emergency, or during a hospital strike, circumstances compel a doctor to render Medical service in an area of medicine but to the standard of an average doctor of similar experience working in similar

circumstances.119

Umerah B.C, Medical Practice and the Law in Nigeria, 1989 Pg 124
Ibid Pg 125
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It is clear then that a Surgeon is not liable in Negligence merely because an operation is unsuccessful or because grave harm results from it or because a mistake, or an error of judgement, has occurred. If it were so, doctors would, out of fear of litigation, rarely show that degree of initiative and confidence which is necessary for the proper exercise of their noble profession. The position was clearly stated by Lord Denning in his direction to the jury in

Hatcher v Black120, in that case, the plaintiff, a singer, suffered from a thyroid gland. She underwent a thyroidectomy after being assured that there was no risk to her voice. A nerve was so badly injured in the operation that the plaintiff’s voice was damaged. The doctor knew there was slight risk to the plaintiff’s voice but had told her there was none in order to prevent her from worrying. In an action against the doctor for Negligence, the learned Judge directed the Jury thus;

‘It would be wrong, and, indeed, bad law, to say that simply because a misadventure or mishap occurred, the hospital and the doctors are thereby liable. It would be disastrous to the community if it were so. It would mean that a doctor examining a patient, or a surgeon operating at a table, instead of getting on with his work, would be forever looking over his shoulder to see if someone was coming up with a dagger-for an action for Negligence against a doctor is for him like into a dagger. His professional reputation is as dear to him as his body, perhaps more so, and an action for Negligence can wound his reputation as severely as a dagger can his body. You


120 (1954) Times, 2nd July.
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must not, therefore find him Negligent simply because something happens to go wrong; if, for instance, one of the risks inherent in an operation actually takes place or some complication ensues which lessens or takes away the benefits that were hoped for, or if in a matter of opinion he makes an error of judgment, you should only find him guilty of Negligence when he falls short of the standard of a reasonable skilful medical man, in short, when he is deserving of censure for Negligence in a medical man is deserving of censure’

The Jury found the doctor not Negligent. Many examples of breach of duty of care abound. Examples includes wrong diagnosis, wrong treatment, wrong drugs, failure to take routine precaution, failure to communicate, lack of patients consent, retention of foreign body in the patient during Surgery and failure to attend to the patient. A few cases may be noted where the courts have

held the defendants Medical Practitioner liable for breach of duty121In

HEADFIELD v CRANE122the plaintiff, a woman was admitted as a paying patient in the hospital to be confined. She was placed in the same ward with another woman who was, at the material time suspected to be suffering from puerperal fever. This suspicion later proved to be right. In the meantime, the plaintiff also caught puerperal fever. It was held that an action in negligence against the doctor who was attending to her will lie to recover damaged in not


Dada J.A, Legal aspects of medical Practice in Nigeria, 2002 Pg 97
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isolating her when the other case was suspected and not taking steps to prevent her from being infected.

This decision is particularly instructive to medical practitioners, in Nigeria who, quite often, because of inadequate facilities admit patients with diverse ailments in the same ward inspite of the fact that some of them may be suffering from communicable diseases. For exposing other patients to infection, the erring doctors and hospital management will be liable and it will be no excuse that the facilities in the hospital are inadequate.

Similarly, in COOPER v NEVILL123a Surgeon was held liable. In that case, the Surgeon operated a patient but left in her abdomen, swab, without any justification in the circumstances to depart from the normal routine. In his judgement in the judicial committee of the Privy Council, Lord Denning stated that if the swab were a mopping pack, it was negligent to lose control of it whilst if it were a restraining pack, then having regard to the small number used, their obvious position, the absence of movement and the lack of any particular need for haste at the end of the operation, it was negligence on the part of the surgeon not to remove it since the responsibility of doing so was admittedly his.


123 (1961) The Times, 15th February
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To guide against leaving swab and other theatre materials in the operation site, the normal practice is to count what is used before Surgery to confirm that none is left behind. The theatre nurse is usually assigned this responsibility.

Also in CALDEIRA v GRAY124 a doctor was held liable for negligently giving his patient a hypodermic injection for malaria, as a result of which he pierced the sciatic nerve and caused foot drop. In the following other situations, negligence was established; where a needle was broken and left in the patient’s

body and without informing him.125GERBER v PINES126where a doctor injected cocaine instead of procaine. COLLINS v HERTFORDSHIRE

C.C127where there was failure by a doctor to communicate his findings to others responsible for continuing a patients treatment. CHAPMAN v

RIX,128and where there is failure by a doctor to make adequate inquires to discover what treatment, if any, a patient had already received elsewhere.


(1936) The Times, 15th February
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COLES v READING AND DISTRICT HOSPITAL MANAGEMENT

COMMITEE.129
3.5.0: DAMAGES AS A RESULT OF BREACH OF DUTY

It must be proved that the defendant has made the plaintiff suffer damages as a result of the breach of legal duty to take care on the (defendant’s part). The plaintiff must however first prove that that the defendant owed him a duty of

care and has breached the duty. NEPA v ROLE130
Damage constitutes the last important ingredient which must be established before a plaintiff can succeed in a claim in negligence. However, negligent, the doctor might be, a patient cannot successfully institute an action against him for negligence if he did not suffer any damage. Damage here means loss or injury which can be measured and compensated for in terms of money.

Brilliant examples of such laws are given by Bernard Knight131as follows;

1. Loss of earnings whether due to enforced absence from work or prevention or impairment of his ability to carry on his previous occupation so that he’s


(1963) 107 S.J 115
(1987) 2 NWLR Pt 5 179
Bernard Knight, op. cit at 19-20
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forced to take employment at a lower level of salary or from loss of

expectation of life and the consequent shortening of the earning period.

Expenses incurred as a result of the damage caused by the negligence, which may be hospital or nursing-home expenses, nursing attention, special treatment, special food e.t.c.

Reduction in expectation of life apart from the financial aspect.

Reduced enjoyment of life from any physical or mental consequence of the

negligent act. Examples would be loss of faculty or limb or sense, which would

reduce mobility or appreciation of his surroundings.

Especially in the case of women some physical disability or disfigurement which might reduce the chances of marriage or inability to have further children might also be actionable.

Pain and suffering whether physical or mental, may also be taken into account, such as mental or nervous shock.

Death may be actionable for the benefit of dependant relatives. The main criterion applied to measure such damage is the loss of potential future earning power, any off-setting by life insurance, pension being taken into account.
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Damages awarded for items such as loss of faculty, pain and suffering, loss of expectation of life among others, are termed general damages while damages awarded for expenses such as medical and nursing attention are termed special damages. While general damage depends on the assessment of all the factors obtained in the particular case by the judge, special damages on the other hand are liquidated sum capable of being computed more exactly.

The burden of proving this is on the plaintiff and the plaintiff discharges it by showing that on a balance of probabilities, the harm was caused. Usually, expert medical testimony is called to prove this. Causation often raises difficult legal problems but the courts adopt a broad common sense approach in resolving them. If the damage would have occurred despite the doctors negligence, then the negligence did not cause it. The facts of BARNETT v

CHELSEA
AND
KENSINGTON
HOSPITAL
MANAGEMENT

COMMITTEE132illustrates this; Three fellow night watchmen presented themselves at the casualty department of hospital complaining to the nurse on duty that they had been vomiting for three hours after drinking tea. The nurse transmitted their complaint by telephone to the casualty doctor who instead of going to see the men instructed the nurse to tell them to go home to bed and


132 (1969) 1Q.B 428
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call in their own doctors. The men left and about five hours later one of them died from arsenic poisoning, the arsenic having been introduced into the tea. His widow brought an action claiming that the death resulted from the casualty doctor’s negligence in not diagnosing her husband’s condition and admitting him for treatment. It was held that the doctor was negligent in not seeing and examining the deceased and in not admitting him to the wards for treatment. However, the widows action was dismissed because the evidence showed that the deceased would have died in any event if he was admitted into the wards five hours earlier and treated with care. The widow had therefore failed to prove that the death was caused by the doctors negligence.

3.6.0: CRIMINAL LIABILITY IN NEGLIGENCE

Quite apart from civil liability for negligence, it is necessary to draw attention to the fact that, a doctor (or nurse as the case may be), may also be criminally liable for negligence. This legal position was well articulated in the case of R v

BATEMAN133where it was held that a medical practitioner or nurse may be criminally liable if his negligence passed beyond a mere matter of compensation between subjects and showed such disregard for the life and safety of others as to amount to a crime against the state and conduct deserving


133 (1925) 133 L.T 730
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punishment. It has been stated however that the degree of negligence required

is gross and not mere negligence. KIM v STATE134
This, both the Penal and Criminal Code provide sanction for Criminal negligence. The provision of Section 303 & 343 (1)(E) of the Criminal Code in this regard are considered apt for a reproduction as follows;

‘It is the duty of every person who, except in a case of necessity, undertakes to administer surgical or medical treatment to any other person, or to do any other lawful act which is or may be dangerous to human life or health to have reasonable skill and to use reasonable care in going such act and he is held to have caused any consequences which result to the life or health of any person by reason of any omission to observe or perform that duty’

Section 343(1) on the other hand provides:

‘Any person who is in a manner so rash or negligent as to endanger human life or to be likely to cause harm to any other person’

It is clear from the above provision that the criminal liability of a doctor/nurse for the negligent treatment of a patient is predicated on a breach of duty which the doctor/nurse owes to the patient. Where therefore, the degree of skill, care and competence required of a doctor/nurse is not met in any particular case, a breach of duty which may arise to criminal liability, arises.


134 (1992) 4 NWLR (Pt 233) 175.C
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As rightly noted by a learned author135liability may arise not only from the doing of a positive act, for example administering the wrong treatment, but also from a negligent omission such as failing to prescribe at all.

A doctors culpability for medical negligence can be classified into two parts namely; (a)Murder/Culpable Homicide punishable with death (b)Manslaughter/Culpable Homicide not punishable with death.

3.6.1.1: MURDER OR CULPABLE HOMICIDE PUNISHABLE WITH

DEATH

Murder or culpable homicide punishable with death is the most heinous charge that can brought against a doctor in relation to medical negligence that results in death under Sections 316 of the Criminal Code and 321 Penal Codes . The

penalty for the offence of death is death by hanging.136
To sustain a charge of murder, it must be proved that by a persons act or

omission, he intended to cause death or grevious bodily harm137or that the act
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which causes death was likely to endanger human life and was done in the

prosecution of an unlawful purpose.138
The prosecution is duty bound to prove the cause of death for if death is attributable to any other cause then the burden of proof has not been discharged. Medical evidence may be used in the course of discharging the

burden.139However, one must note that even though medical evidence is desirable yet it is not always essential to prove the cause of death. It may be

relied upon as one of the pieces of evidence in support thereof.140Should a doctor who unplugs a life support device that is not prolonging a patient’s life but his death be culpable under Sections 316 of the Criminal Code and 221 of the Penal code? Should a doctor escape culpability if the device is unplugged as a result of the consent of the person suffering from terminally ill disease that is incurable? When should a doctor unplug a life support device in relation to the removal for transplantation of the organ of a donor patient on the device? These are pertinent questions that can de answered in a paper that centers on death.
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Suffice it to say that under the Criminal code, consent to death does not affect the criminal liability of the one who causes the death. Thus, a doctor who truncated the life of a patient suffering from an agonizing and terminal disease will still be culpable for murder under the Criminal code as a result of sanctity

of life which is constitutionally guaranteed.141However, under Section 22(5) of the Penal code, it would appear that a person can consent to his own death if being over 18 years of age he decides to suffer or risk death with his own consent. In such a situation, the assailant of the deceased will be guilty of culpable homicide not punishable with death. In a recently decided case in Michigan in the U.S, a Dr. Jack Kivokian had confessed to aiding 150 patients to their grave in euthanasia. The Jury found him guilty of second degree murder, that is, manslaughter. What worked to the disadvantage of the doctor was his own video recording of patient’s consent to his death and the

procedure that he went through in snuffing life out of the patients.142
3.6.1.2: MANSLAUGHTER OR CULPABLE HOMICIDE NOT PUNISHABLE

WITH DEATH


141 Section 33 Constitution Federal Republic of Nigeria 1999, State v Okezi (1972) 2 ECSLR

419

142The Tribune, Monday, 12th April 1999, editorial page.
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Where death results from gross negligence in the course of doing a lawful or an unlawful act, a charge of manslaughter can be brought. According to Section 317 of the Criminal Code, any unlawful killing is manslaughter. The punishment for manslaughter, that is the involuntary manslaughter, depends on the section under which the accused is charged.

One must note from the outset that the degree of negligence required for a civil action in negligence is lower than that for a criminal one. While ordinary inadvertence, inattention or sheer carelessness is sufficient in the former , that

of the latter is gross negligence.143 In criminal suits, the degree of negligence required for manslaughter is slightly different from that of reckless driving.

In measuring the standard of care for negligence in medical practice, the court will be guided by the standard of an average reasonable doctor, that is, what

such a doctor would do in the circumstances of the case? In R v AKERELE144a doctor was charged with manslaughter by criminal negligence under Section 303 of the Criminal code. The doctor had injected very strong dose of sobita on his patient, an unfortunate child, with a view to curing her from the disease known as ‘Yaws’. Evidence was led in court that ten other children who were
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at various times injected with the same solution also died. However, the appellants conviction succeeded because the Privy council held that (a) evidence was not led by the prosecution in relation to the fatality of the dosage of sobita used on the child.(b) the essential ingredient of negligence were not proved (c) evidence that ten other children had earlier on when they were treated with the same preparation of sobita could only be used to rebut the appellants defence that the deceased was hypersensitive to the drug known as sobita.

The mere fact that a person is not licensed to practice medicine dies not ipso facto make him negligent if he actually performed the operation skillfully as a

qualified doctor would have done145In YARO PAKI v R146the accused performed tonsillectomy on his patient. The patient died six days after the operation as a result of haemorrhage and sepsis which arose from the tonsillar bed. In his evidence, in court, the accused said that he had successfully performed it on 2000 people with no casualty. Despite this evidence, in court, the accused was still convicted of manslaughter implements to perform the

operations. Also in R v OZEGBE147a nursing orderly performed surgery on the
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deceased. The latter bled to death. The accused was convicted of manslaughter because of his reckless disregard for human life in that he should not have undertaken such dangerous operation knowing fully well that he did not

possess the skills of a Surgeon.148
Death arising from mere negligence may be accident and so not punishable for

it is permitted by Section 306 of the Criminal Code149
3.7.0: BURDEN OF PROOF : RES IPSA LOQUITOR

The plaintiff has the burden of proving all three ingredient of the tort of

Negligence. The plaintiff must discharge off probabilities.150 Usually, it will be necessary to call expert medical evidence to show that some specific act or omission of the defendant doctor was negligent. Medical science, being a very specialized field, the judges will also have rely on expert evidence to decide, for example, whether the conduct of the defendant doctor fell below the required standard in a complicated surgical operation or whether, in a
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particular case, the drug prescribed was an overdose. In other words, unless the defendant admits negligence, it is only a doctor who can show that the treatment given by another doctor fell below the required standard. Obviously, the plaintiff may encounter an obstacle here which will hinder the prosecution of the case because doctors are usually reluctant to testify against other doctors

-the-‘conspiracy of silence’ as it is sometimes called.151
However, in certain circumstances, the plaintiff’s burden of proof is made easier by the application of maxim res ipsa loquitor- a latin expression which means that the thing speaks for itself. Where an accident occurs in circumstances in which it would not ordinarily happen if proper care is being used, and the defendant or servant of the defendant is in control of the state of affairs which cause the harm, the court may infer negligence against the defendant without calling on the plaintiff to show the respect in which the defendant had been negligent. Res ipsa Loquitor applies only in the absence of explanation. It the plaintiff can show how the damage occurred, there is no

room for inference and the maxim does not apply.152

Umerah B.C, Medical Practice and the Law in Nigeria 1989, Pg 127
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In medical cases, res ipsa loquitor was held applicable where after an

abdominal operation, swabs were left in the body of the patient153Where a

dental extraction resulted in a fractured jaw154and where the plaintiff who entered a hospital to be treated for Dupuytren’s contraction of two fingers ended up, after the treatment, with four stiff fingers and a hand which was to

all intent and purposes useless155Also in Dickson IBEKWE v UCH BOARD

OF MANAGEMENT156.In that case, a mentally retarted woman jumped to her death from the fourth floor of the defendants hospital. The nurse who was instructed to watch her failed to do so. Under cross examination, the defendants agreed that if proper monitoring had been given to the deceased she would not would not have fallen from the fourth floor. It was held that the descendants of the deceased were entitled to damages because the hospital failed woefully to rebut the inference of negligence which arose from the facts of the case.

3.8.0:
VICARIOUS
LIABILITY
IN
NEGLIGENCE:

Not only is a person liable for torts committed by himself, but he is also,
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subject to certain conditions, liable for torts committed by the persons acting or purporting to act on his behalf, if indeed the torts has been either expressly

authorized or subsequently ratified.157Vicarious liability arises when one person is held liable for the wrong done by another. This usually occurs where there is a relationship of master and servant. In the law of torts, a master is liable for torts committed by a servant in the masters employment. It is immaterial that the master had done no wrong. Doctors are the servants of the hospital or health management board which employ them. If a doctor negligently causes harm to a patient, both the doctor and the employer may be sued jointly or the patient may sue either of them. Usually, the employer is joined as a defendant because the employer is financially more viable than the

servant.158
If a hospital authority is held vicariously liable for the negligence of a doctor, the authority may claim an indemnity from the doctor on the basis of a breach by the doctor of an implied undertaking in the contract of service to use reasonable care. But the hospital authority may not recover full indemnity,

which has the authority of the English house of Lords159is not likely to be
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invoked by employers expect perharps in extreme cases because of the adverse consequence which it might have on relations between the employers and employees.

3.9.0: CONCLUSION

Decided cases have shown that quackery in medical practice does not per se evidence negligence. In civil cases, a person will be liable for medical negligence when he owes a duty of care which breach,s leads to damage. In criminal matters, the breach of duty of care which leads to damage must not only be beyond a mere matter of compensation but also demonstrate a total disregard for the life and safety of others as to amount to an offence against the state that, is, the negligence must be a gross one.
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CHAPTER 4

DEFENCES TO BREACH OF DUTY

4.0.0: INTRODUCTION

Defence is defined to be that which is alleged by a party proceeded against in an action or suit as a reason why the plaintiff should not recover or establish that which he seeks by his complaint or petition that is, a defendants answer,

denial or plea.160
Apart from a denial of the actual occurrence of Negligence, even where the fact of damage is proved, there are five other defences which a defendant may raise in Negligence action.

4.1.0: CONTRIBUTORY NEGLIGENCE

In Contributory Negligence, the defendant essentially denying liability in totality. Rather, he is saying that there was some act of Negligence on the part of the plaintiff (patient). By this defence, if it is made out, a mitigation of liability will result.


160 Blacks Law Dictionary (1999) 7th Edition St. Paul Minn West Published Co. United State of

America.
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If the damage suffered by the plaintiff is partly as a result of the plaintiff’s own fault and partly the result of the defendant’s fault, then the plaintiff is guilty of Contributory Negligence and does not recover damages in full. In such cases,

the Contributory Negligence Provisions of the as stated in Section 11161
‘Where any person suffers damage as the partly of his own fault and partly of the fault of any other person or persons, a claim in respect of that damage shall not be defeated by reason of the fault of the person suffering the damage, but the damages recoverable in respect thereof shall be reduced to such extent as the court thinks just and equitable having regard to the share of the claimant in the responsibility for the damage.’

In CROSSMAN v STEWARD162the plaintiff was held to have contributed to the defendants Negligence. The defendant in that case had prescribed a drug for the plaintiff’s skin disorder without warning her that there was risk involved in prolonged use of the drug. The plaintiff continued to use the drug for a long period after the defendant has stopped prescribing it.

The burden of proving the plaintiff’s contributory Negligence rests on the defendant. All he has to do is to prove that the plaintiff failed to take
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reasonable care which in turn led to his own injury. In doing this, there is no

need for the defendant to prove that the plaintiff owes him a duty of care.163
In apportioning damages, the court will be guided by the extent to which the conduct of the plaintiff fell below the standard expected of a reasonable man as

well as the extent to which it caused the damage.164
4.1.1.0: REMOTENESS OF DAMAGE

Although the act of the defendant may have led to the harm complained of, nevertheless the Law does not hold a person responsible for all the direct consequence of that person’s Negligent act. The person is liable only for such consequences as a reasonable man would foresee as the natural and probable consequence of the act. Consequences which are not foreseeable are regarded by the Law as too remote. This does not mean that the exact sequence of events or the precise extent

of harm suffered must be foreseeable. It is enough if the harm which occurs is

of the same kind as the foreseeable harm.165 Theoretically the consequence of any conduct may be endless, but no defendant is responsible ‘ad infinitum’ for
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all the consequences of his wrongful conduct, however remote in time and however indirect.

4.1.1.1: VOLENTI NON FIT INJURIA

Literally, it means no injury is done to a person who consent. Consent is to give agreement or permission. It is concurrence of will, voluntary yielding of

the will to the proposition of another.166  In the case of NDUBUISI v

OLOWOAKE167it was held that:

‘Volenti non fit injuria represents the axiom that one that consents to injury cannot be heard to complain of it thereafter. Thereafter means where a grevious harm or any damages has been done to the plaintiff if he consent to the doing of such act, he has no remedy in tort…’

Volenti non fit injuria is certainly of respectable antiquity though the terminology in the Case Law is by no means consistent, consent is normally the expression used in relation to International Torts and Volenti non fit injuria in relation to Negligence. Consent here means, in effect the agreement of the plaintiff expressed or implied to exempt the defendant from the duty of care he

would otherwise have owed.168

Blacks Law Dictionary H.C. 6th Edition (1990) Pg 1033
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Volenti non fit injuria can be established in any one of the three ways;

By proof of an express Contract, whereby the plaintiff agreed to exempt the defendant from Legal responsibility.

By proof, that even if there was no express Contract there was an express consent to run the risk.169
Where there is no express Contract and no express consent by showing that

it must be inferred or implied from the facts that the plaintiff consented to run

the risk170
The exceptions to this defence is that the doctrine of Volenti non fit injuria exempt mere knowledge of the existence of the danger does not constitute consent to run the risk of it which means that there will be no consent in Law

unless it is freely given171
The essential element of Volenti non fit injuria in Negligence case is that the defendant must show not merely that the plaintiff consented that is, by agreement express or implied to physical risk but must equally show that the


Brich v Thomas (1972)1 W.L.R 294
Ashton v Rowley (1980)3 ALL E.R 870
Bourater v Rowley Reigs Corp (1944)K.B @ 477, Per Scott L.J.
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risk is Legal that is, risk not redreesable in Law. This is the only condition that

can exonerate the defendant from liability.172
4.1.1.2: DEFENCE OF ACCIDENT

This defence will avail a defendant where although damage has resulted from his action, he is neither Negligent nor intended the damage. A great deal of Medical treatments even when skillfully and carefully administered, carry with them a high degree of risk. Thus this defence is naturally, the most common in

Medical Negligence. In WHITE v BOARD OF GOVERNORS OF H.W173 a Surgeon, during an eye operation accidentally cut the retina of the plaintiff (patient). It was held that since the Surgeon was operating within a very few millimeters and had exercised all reasonable skill, care and judgement, he was not liable in Negligence.

4.1.1.3: DEFENCE OF EMERGENCY

By this defence, a defendant who shows that he rendered emergency care at the scene of an accident, will not be held liable in Negligence even where it is shown that the normal, requisite care and skill has not been demonstrated in


172 Ibrahim Imam, Synoptic guide on the Law of Torts. Pg 45 & 46.

s173 (1965) A.C 656
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the circumstance. He will, however be held to be Negligent if he gives more

treatment than is reasonably necessary in the circumstance.174
4.2.0: CONCLUSION

It is evident from the afore mentioned defences that the Medical Practitioners most of the times are not strictly liable for their acts during the course of their duty mainly because the patients sometimes contribute to their breach of duty as seen in contributory Negligence and also with their consent either express consent or implied consent, or a case where the breach was accidental or it was as a result of an emergency.


174 Legal aspects of Medical Practice in Nigeria, Pg 103.
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CHAPTER 5

GENERAL CONCLUSION

5.0.0: CONCLUSION

The primary duty of a Medical Practitioner is to take care or to find cure for the ailment of a patient that may be put in his care. This duty has been recognized from time immemorial. The duty in this regard is usually said to be Contractual. It is also one of the incidents of various provisions of the Law put in place for the purpose of achieving this objective. Much as the duty is Contractual and some of the remedies that are usually found when there is a breach of Contract can be asked for in a relationship of a Medical Practitioner and patient, it is not unusual to ask for the remedies that are usually granted in the case of a delicit or a tort, the reason being on the dichotomy of Criminal

and Civil aspects of Law175. Thus, while it may be said that a Medical Practitioner accepts to treat a patient who presents himself to him for advice, diagnosis or cure by reason of which a Contractual relationship is created, if however along the line, the Medical Practitioner is Negligent in the performance of the Duty of Care he owes by reason of his position as a


175 Medical Law in Nigeria, pg 42

83

Medical Practitioner, he becomes liable to pay damages to the patient not necessarily by reason of the Contractual nature of the duty, but by reason of the classification or characterization of the claim by the patient or his counsel, as in Tort, in consequence of which the matter is taken out of the confines of a Contract and becomes a Tort. Therefore, the same act or relationship of a Medical Practitioner and patient may be regarded not only as Contract but it may generically be called a Contractual relationship that may give rise to a

Tort176.

As regards this Long Essay, references were made from various textbooks on Medical Negligence, Case books and Statutory Enactment. Reference was also gotten from various Scholars and Articles from the Internet as regards Medical Negligence.

Chapter One of this Long Essay deals basically with the General Introduction of Medical Negligence as seen in the Profession

Chapter Two gives us an insight as to what Medicine entails, its evolution in Nigeria, An overview of the Medical and Dental Practitioners Act, Nature and Scope of Medical Ethics and the Nature of Professional Responsibility.


176 Ibid Pg 43
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In Chapter Three the Duty of Care and Negligence was dealt with extensively. Under this heading, the Writer made us understand the meaning of Professional Negligence, the Essential Elements of the Tort of Negligence, the Consequences of Breach of Duty, Damages, Criminal Liability in Negligence under this, the Writer took cognizance of Murder or Culpable homicide punishable with death and Manslaughter or Culpable homicide not punishable with death, the Burden of Proof and Vicarious Liability in Negligence.

Chapter Four gives us an insight of the Defences that may avail a Medical Practitioner once a breach of duty has been committed. These Defences includes the Defence of Accident, Emergency, Consent, Contributory Negligence and Remoteness of Damage.

5.1.0: RECOMMENDATIONS

In view of the above mentioned as regards the Breach of Duty as evident amongst Medical Practitioners, the Writer recommends that:

1. The Medical Practitioners should adhere strictly to the Geneva Declaration which makes us understand that they must maintain a universally acceptable professional standard of practice as well as meet the demands of practice.
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Nigerians should also be aware of Medical quackery. In essence, the Nigerian Medical Council with the Courts should take strict measure in eradicating quackery in Medical Practice. The Court should discourage the act by penalizing the offenders which will in turn serve as a deterrence to other intending quacks.

The Medical Disciplinary Tribunal should be independent. Independent in the sense that they should be free from the Court inferring with their duties. This will enable the Practitioner to ensure that their Conduct is in accordance with the stipulated standard expected of them in the practice of their Profession.

A Law should be put in place for free Litigation Service because in Nigeria as regards Medical Care there are paucity of cases basically because Litigation fee is a mitigating factor for those who really want to express their grieviance in the Court of Law. In the United Kingdom and America there is a provision on Conditional fee arrangement of Legal Services for victims of Medical Negligence in their Court177. The Nigerian Legislature should enact a Law as regards free arrangements so that lack of money will not be a reason for not instituting an action.


177United Kingdom & America Legal Service Act 1990
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Moreso, the entire Nigerian populace should be enlightened as to the Rights they have as Citizens. It is observed that due to our cultural background, people are not readily disposed to Litigation. It is generally believed in Africa that resorts should not be heard to the Judicial process particularly against known persons. This believe is predicated on the axiom that ‘there can no longer exist friendship after Litigation’. Africans prefer to leave judgement to God rather than fight for their rights. In relation to this, a program should be organized to awaken the entire populace of their Medical Rights.

In conclusion, Medical Practitioners should be cautious in carrying out their duties, they should act the way any reasonable person should act. They should try their possible best not to fall short of their Code of Conduct either by their acts or omission as regards the Conduct expected among Practitioners. They should not neglect or disregard professional responsibilities to patients for their care and treatment. Their behaviour should not be derogatory to the reputation of the Medical Profession such as drug abuse and they should not abuse professional priviledges and skills given to them.

87

BIBLIOGRAPHY

ARTICLES ON THE INTERNET

Negligence from Litigation and dispute resolution in Canada, http; //www.blakes.Ca/DBIC/guide/Dispute/html/negligence.html/>accessed on 15th November 2010.
Negligence from Wikipedia, the free encyclopedia, http://en. Wikipedia. Org/ Wiki /Negligence>accessed on 15th November 2010.
Nigeria History of Modern Medicine Services http: //www. Photius. Com/Countries/ Nigeria~10005.html> accessed on 19th November 2010.
Medicine in perspective http://en. Wikipedia.Org/Wiki/Medicine>accessed on 15th November 2010.
BOOKS

Ibrahim Imam, Synoptic Guide on the Law of Torts (A handbook) 2001
J.A Dada, Legal aspects of Medical Practice in Nigeria (University of Calabar Press, Calabar) 2002.
88

Kodinlinye and Aluko, The Law of Torts 3rd Edition (Spectrum Law Publishing) 2001
Okonkwo C.O, Criminal Law in Nigeria, 2nd Edition (Sweet and Maxwell, London) 1980
Professor Olusoga Olopade, Law and Medical Practice in Nigeria Index Medical Negligence, (College Press and Publishers Ltd, Ibadan) 2008.
Umerah B.C, Medical Practice and the Law in Nigeria (Longman Nig. Ltd), 1989.
Uzodike EN.N, E.S Akpata, The doctor and the Law-Professional Negligence and Medical Ethics, (Lagos University Press) 1983
Winfields, A Case book on Tort 4th Edition(Sweet & Maxwell) 1967.
NEWSPAPER REPORTS
The Times Report 15th February 1936.
The Times Report 15th February 1961
The Times Report 24th March 1936.
The Times Report 31st July 1937.
The Times Report 2nd July 1954.
The Times Report 10th November 1958.
89

The Times Report 8th December 1953.
The Tribune, 12th April 1999.
90

