DUTIES AND POSITION OF COMPANY DIRECTORS UNDER NIGERIAN COMPANY LAW

ABSTRACT

The enormous and challenging responsibilities of managing incorporated companies are vested on directors by the Companies and Allied Matters Laws of the Federation, 2004. Consequently I am attracted into researching about these human agents, trustees and organs of the company whose acts within the purview of the Law could be said to be the acts of the company. Though “ownership” normally are vested on shareholders (it is not the objective of this project to discuss extensively on shareholding) for they bear the ultimate risk in the event of any mishap to the company. It is an established fact that directors stand in a fiduciary relationship to the company  and also owe duty of care and skill. Generally directors owe certain obligations to the companies in the performance of their functions. It must be noted that the Act also provides for circumstances upon which a director could be removed. The responsibility of enforcing the duties of directors lies with the company, technically speaking therefore, it is the responsibility of the directors to enforce this duties. It is pertinent to note that the rule in Foss V Harbottle has been whittled down by certain exceptions, which are also statutorily provided. This project also highlights the liability of directors and when a shareholder could institute derivative action for and on behalf of the company. Finally, I shall proffer suggestions on the ways of improving corporate management through directors and where necessary, suggest for the amendment of certain provisions in the Act which does not reflect contemporary corporate management in Nigeria and the need for our courts to live up to their constitutional responsibilities in the interpretation of statutes as it affects company directors.

CHAPTER ONE

INTRODUCTION

1.1 BACKGROUND TO STUDY

A director is a person duly appointed by the company to direct and manage the business of the company.
 This definition goes a step further than the 1968 Act
 by adding due appointment as a condition precedent. Section 244 (2) provides a rebuttable presumption that all persons described by a company as directors, whether as executive or otherwise, have been duly appointed. This safeguards third parties dealing with the company. In Aberdeen Railway Co. V. Blaikie Bros
, Lord. Cransworth defined directors to be somebody to whom is delegated the duty of managing the general affairs of the company. Section 245 (1) of the Act
 defines a shadow director as “any person on whose instructions and directions the directors are accustomed to act”. A shadow director is also deemed to be a director. Although this definition is not explicit, it is deemed to take care of the practice where recognized groups or corporations nominate directors on another company’s board to represent and protect their interests. This is usual with some banking institutions, which lend huge amounts of money to companies. Another good example of shadow director is where a government nominates some directors to represent its interest in a company where the government has substantial or controlling shares, for instance, the Nkalagu Cement Company Ltd has in its board some directors nominated by the government of Enugu, Anambra, Imo and Abia States. These four state governments could be described as shadow directors in relation to the Nkalagu Cement Company Ltd, because their nominee ‘directors’ are accustomed to act on their instructions. It should be noted that the above mentioned situation is a deviation and an exception to the rule that directors must only be appointed by shareholders at a general meeting of the company as provided by Section 248 of the Company and Allied Matters Act, CAP C20 LFN 2004.

However, it is pertinent to mention that persons who give advice to directors in their professional capacities are not included in the concept of shadow directors

Whilst the Companies and Allied Matters Act
 (CAMA) provides exhaustively for duties of directors from sections 279 to 283, the SEC Code of Corporate Governance for Public Companies (SEC Governance Code) stipulates salient principles that should guide directors of public companies in the discharge of their duties. For starters, there are established corporate governance structures setting out the hierarchy of decision making within corporations as gleaned from a combined reading of Sections 63 and 64 of CAMA.
 Section 63(1) CAMA specifically empowers a company to act through its board of directors, officers or agents, appointed by, or under authority derived from the members in general meeting or the board of directors. While a cursory reading of Section 63 CAMA leaves no one in doubt as to the 'statutory recognition' of the functions and/or duties of directors, Section 64 CAMA empowers the board of directors to: (a) exercise their powers through committees consisting of such members of the body as they think fit; or (b) from time to time, appoint one or more of their body to the office of managing director. The board of directors may also delegate all or any of their powers to such managing director. It goes without saying, therefore, that directors play a very major role in the continued existence of a company. Indeed, it can be safely asserted that directors are the 'mind and will of the company'.

It is in this respect that the authors agree with Dr. Kunle Aina when he opined that the (board of) directors are not only responsible for the management of a company but also have the responsibility 'for adopting corporate governance and practice in the company'.

1.2 OBJECTIVE OF THE STUDY

It is against the foregoing background that this article analyses, in the succeeding chapters, the duties of directors in line with CAMA, corporate governance codes and case law. 

Having adopted the black-letter approach as well as a comparative approach to our legal analysis, the article proceeds with an examination of corporate law jurisprudence and a review of the duties of directors under three broad categories  fiduciary duties, the duty of care and duty of loyalty. This article also seeks to elucidate on certain pertinent terms like what it means for directors to act 'in the best interests of the company' or for 'corporate benefit'.

1.3 SCOPE OF THE RESEARCH 

The scope of this research is limited to the central issues of interests and accountability arising from the position and the duties of a director under the company law. The study examines the relevant provisions of the Companies and Allied Matters Act, 2004 as well as the Code of Corporate Governance by Securities and Exchange Commission, 2011 and Code of Corporate Governance for Banks, 2006 by the Central Bank of Nigeria, respectively, among so many other corporate laws. Additionally, due to the global relevance of the subject matter of the research, references to and cases from foreign jurisdictions have been extensively used.      

1.4 
 RESEARCH METHODOLOGY 

The research is largely based on doctrinal method. Two types of data – secondary and primary sources – are used in this research. Primary sources of data which are case law arising out of the decisions of courts and relevant statutes have been extensively used in writing this research. On the other hand, the secondary sources of data used in this research include text books, journals, magazines, newspapers and internet. This, it is strongly believed, will help for scholarship and deep appreciation of the subject matter. In all, an analytical mode of writing has been adopted followed with a descriptive style wherever necessary. Relevant data collected from different sources are duly acknowledged and analyzed at the foot of every page where they appear; and adequate recommendations made thereon.  

1.5  
REVIEW OF RELATED LITERATURE  

Most of the available works and corporate governance deal with the concept of corporate ownership and control. Reference to the separation of ownership and management, and concern over its effect; go back at least to 1776 when Adam Smith,
 writing about joint stock companies, stated: 

The directors of such companies ......., being the managers rather of other people‟s money than of their own, it cannot well be expected that they should watch over it with the same anxious vigilance with which the partners in a private copartnery frequently watch over their own. Like the stewards of a rich man, they are apt to consider attention to small matter as not for their master‟s honour, and very easily give themselves a dispensation from having it. Negligence and profusion, therefore, must always prevail, more or less, in the management of affairs of such a company.  

Adam Smith‟s „Wealth of Nations‟ is perhaps the major driving force for several modern economists to develop new aspects of organizational theory. Smith‟s basic contribution, therefore, was his ability to create insight into the need for managerial accountability. His criticism was focused on both the owners and the managers. Logically, he had stated that the equity owners quite often show that they have no knowledge or understanding of the business of the company. For the directors of an enterprise, he said that they cannot be expected to oversee the business activities with the same vigil and interest as the partners of a private organisation. In other words, their interest will be low since the equity invested in the business does not belong to them. On the whole, Smith‟s work was an explicit statement about laxity and levity on the part of corporate managers.  

The major demerit of Adam Smith‟s work was that it is not contemporary with modern reality. Whereas the view of Adam Smith is quite valid but in the backdrop of the emerging global market and explosion of expertise and knowledge, there has got to be two sets of bodies-one that provides the capital and the one which manages. Of course, the complications of modern commercial enterprise make it virtually essential that the matters should be left to experts. 

In 1932 Adolf Berle and Gardiner Means coined the phrase “the separation of ownership and control”. In their seminal book, The Modern Corporation and Private Property,
 Adolf Berle and Gardiner Means alerted the public to the consequences of the emerging modern corporation in which ownership of shares, due to its diffusion, is separated from control. They identified the situation in the United States of America whereby the need for capital in larger companies was leading to the situation where no individual shareholder held a large or significant percentage of shares. They argued that this dispersion of capital among an increasing number of small shareholders has consequently led to a weakness of control by these shareholders over the activities of management. In Berle and Means‟ eyes, not only were managers in charge of the management of the company, but they were also in control of the control.  

The book is well written and moreover, it shows evidence of deep research, particularly with regard to use of primary data. Also, it was one of the first few works elucidating separation of corporate ownership and control.  

While acknowledging that Berle and Means have done a great work, their description of separation of ownership and control that was the main theme of their book was a pejorative one and also their understanding of the concept was rather pessimistic. They did not consider the evolution of the corporation as a positive economic force. Rather, they largely considered the emergence of the modern corporation in which managers were omnipotent and continuously expropriate dispersed shareholders as a market failure and the implications of their work was that the government must intervene to correct this market failure. They failed to realize that there is a difference between saying that there is a dispersion of stock holdings and a separation of ownership and control. The dispersion of stock holdings does not necessarily imply that managers are omnipotent and continuously expropriate shareholders. It is also interesting to note that while Berle and Means acknowledged the relationship between property rights and incentives, they never saw the implications of their statement with regards to the problem of separation of ownership and control.  

Closely related to Berle and Means’ work is Paul Davies „Principles of modern company law‟
 which is concerned with corporate investment.  Paul Davies while accepting Berle and Means‟ view explained that direct or indirect investment in companies constitutes the most important single item of property for most people
 but whether this properly brings profit to its owner no longer depends on their energy and initiatives but on that of the management from which they are merely reduced to suppliers of capital. The book is useful for its treatment of the topic under consideration. However there are embodied in the statement two concepts that are at odds with current analyses of the separation of ownership and control. First, modern analyses do not take as its ideal the notion that the shareholder should have the ability to monitor or control management. Indeed, policies that encourage shareholder control may undermine the benefits of separation of ownership and control. Rather, much modern analysis has focused how actors other than shareholders may effectively monitor and constrain managerial behaviour. Second, and perhaps more importantly, many modern analyses do not assume that it is socially desirable for managers to act in the interests of their current principals. The assumption of owners as mere suppliers of capital as stated by Paul Davies, therefore does not accord with realism.   Jensen and Meckling,
 have expressed concern that the issues of the “separation of ownership and control” in modern corporations are purely associated with the general problem of agency in which they described the relationship of managers and shareholders in relation to corporate affairs as that between the agent and the principal. There is therefore an element of risk that the manager as agents may choose to act in their own interests rather than the interest of shareholders. According to them, the principal is able to limit the divergences from his interest through the creation of various incentives to which the agent can benefit from and engaging in monitoring costs aimed at limiting future deviant activities of the agent. For example, providing bonding costs for the agent to guarantee that he will not harm the principal, and where this happens, ensuring that the principal is compensated. Though Jensen and Meckling mentioned the important role of monitoring in an agency relationship, they do not examine further how a large firm achieves efficient monitoring. In other words, how do firms structure their corporate governance in order to control the agency problem created by the separation of ownership and control? Similarly, Jensen and Meckling‟s suggestion for giving of incentives as a way of aligning the divergent interests of corporate stakeholders is quite an unrealistic assumption as managers have different preferences, goals, etc. There is therefore no unique line of behaviour expected of managers with regard to incentives. 

Fama and Jensen, in their seminal paper,21 predicted that the separation of ownership and control leads to the decision systems that separate decision management from decision control. They broadly define decision management as the initiation and implementation of decisions, and decision control as the ratification and monitoring of decisions. As the board of directors is the common apex of the decision control system of organisations, their hypothesis implies that the greater the separation of ownership and control, the greater will be the separation of management and the board of directors. A testable implication of Fama and Jensen‟s hypothesis, therefore, is that board independence increases in the degree of the separation of ownership and control. Jensen and meckling‟s prediction on the issue is very weak and of limited application because most public companies have major owners who are likely to act as managers.  

21 Fama, E.F. and Jensen M.C. (1983). Separation of Ownership and Control.  Journal of Law and Economics, Vol. 26, 

2, pp. 301-325 

It is in the foregoing context that Shleifer and Vishny‟s suggestions become apposite. Shleifer and Vishny
 have suggested that if the individual is protected in the right both to use his property as he sees fit and to receive the full fruits of its use, his desire for personal gain, for profits, can be relied upon as an effective incentive to his efficient use of any industrial property he may possess. They further suggested that when control rights are concentrated in the hands of a small number of investors with a collectively large cash flow stake, concerted action by investors is much easier than when control rights, such as votes, are split among many of them. In particular, the majority shareholder has the incentive to collect information and monitor the management, thereby avoiding the traditional free rider problem faced by investors of widely held firms. The majority shareholder also has enough voting control to put pressure on the management in some cases, or perhaps even to oust the management.
 The shortfall in this suggestion is the clear lack of appreciation for the enormous benefits inherent in the separation of ownership and control of companies. Certainly, it would be very difficult to have a large number of shareholders – or even a relatively small number of shareholders – attempting to run the business directly through democratic means. Management by rationally apathetic shareholders would be both logistically problematic and substantively unwise. In contrast, decisions making is much more efficient with separating ownership and control. 

Many authors believe that directors and managers are the agents of shareholders and therefore responsible for maximizing the shareholders‟ interest. Ayua Ignatius,
 one of the proponents of this belief, holds the view that the residuary powers of the company do reside in the general meeting of shareholders acting by ordinary resolution and that so far as traditional company law is concerned directors are no more than the agents of the shareholders. He has argued that to hold otherwise will be to dissimulate the purely instrumental character of a company as a private property of shareholders. However, Kay and Silberston,
 offer a dissenting view and argue that a public corporation is not the creation of private contract and thus not owned by any individual. According to them, company law does not explicitly grant shareholders ownership rights because the corporation is regarded as an independent legal person separate from its members and shareholders are merely the “residual claimants” of the corporation.  

This view as held by Kay and Silberstein agrees more with section 37 of the Companies and Allied Matters Act, 2004 and therefore more appealing and acceptable. The fact that, from an economic view point, shareholders collectively are regarded as the „owners‟ of the company does not alter the conclusion that the individual shareholder‟s right are not equivalent to “ownership” rights, i.e., rights to control and protect the property as well as to assert damage claims. The corporate law views shareholders‟ relationship to the company as merely contractual. The substantive content of the contract is found in the company‟s articles of association and in the Act. Therefore, shareholder neither has direct ownership rights in the capital which he has invested in the company, nor ownership of an interest proportionate to his investment in any corporate property. He merely has a contractual right to receive his proportionate share of corporate property when it is distributed.  

There is also a controversy among scholars and other stakeholders as to the appropriate authority to which the company executives should be accountable. One school of thought is of the opinion that they should be accountable to the public or government since a company is created by government. Dodd,
 one of the pioneer proponents of this view argued that since companies were brought about by the state, the state should regulate the absolute control of corporate property exercised by corporate managers not only for the benefit of shareholders but also for society at large. He viewed corporations as autocratic merchant state that derived their powers from the government and must be brought under government control for the benefit of society at large. In the same vein, Raph Nader,
 reinforced this position when he stated in 1970s that in view of the fact that the economic corner stone of corporate control has broken down, government should get more involved in the control of corporations. 

Another school of thought has advocated that the company executives should be made accountable to the shareholders only. Spearheading this argument is Berle and Means
 who viewed corporate officers as representatives and was concerned about making corporate managers more responsive to the economic interests of shareholders. They hypothesized that shareholders had surrendered control of the corporation to management and that such control needed to be returned to shareholders through the enforcement of fiduciary duties owed to them by officers and directors. Nevertheless, Harold William warns that even when the directors are held accountable to the shareholders; it is not just individual shareholders but an institution.
  

CHAPTER TWO
OWNERSHIP, MANAGEMENT AND CONTROL OF A COMPANY
2.1  
INTRODUCTION 

The corporate personality rule clearly draws a demarcation between the company and its owners. In the past, the ownership and control of companies were usually merged and vested in the same persons; today, however, with the nature of limited liability companies more especially that of public companies and the spread of investment consciousness in the society, it is almost practically impossible for the affairs of companies to be officially and effectually managed by the shareholders. Therefore, management has been divorced from ownership. It is therefore the purpose of this chapter to examine the relevant provisions of the Companies and Allied Matters Act
 governing the division and exercise of powers as it affects the corporate organs with a view to ascertaining who truly controls the company and for whose benefits is a company formed, within the fundamental and well accepted conception of separation of ownership from management and control. 

 2.2  
THE CONCEPT OF OWNERSHIP 
The term ownership is a controversial one and hardly has any settled meaning. A whole lot of jurisprudence has been expended and weighty discourse made on the meaning of the term.
  Therefore, no further attempt will be made here, since, as Pollock said, “there is…rather too much talk about definitions. A definition, strictly speaking, is nothing but an abbreviation in which the user of the term defined may please himself…”
  

Ownership is simply defined as the collection of rights allowing one to use and enjoy property, including the right to convey it to others.
 It therefore follows from this definition that ownership can be described in relation to something that is capable of being 

„„owned‟‟ or belonging to a particular person. It also consists of claims, rights or powers exercisable by a person or persons over a piece of property. 

Legally, ownership is viewed as a bundle of rights specified in a contract that defines the relationship between individuals with respect to material or immaterial object.
 It is where the owner has exclusive rights of possession, use, gain and legal disposition of a material or an immaterial object.  

Loh and Zin
, defined ownership as the legal right over the use of factors of production of a company whereas control is the authority over the course of action of the company.  

The concept of ownership is better appreciated against the background of company practices where the corporate personality rule exists to the effect that upon incorporation, the company becomes a legal person albeit artificial, separate and distinct from its members and directors.7 The separate legal personality of the company means that its property must be regarded as distinct from that of its shareholders, despite the fact that those shareholders collectively have ultimate legal authority over its use and disposal. 

Thus, no single shareholder is entitled to regard the company‟s property as his own regardless of the extent of his interest in or control over its affairs.  

Traditionally, shareholders are considered to be the „owners‟ of the company whereas the directors only control or manage its affairs. As providers of the finances of the company, shareholders usually appoint the directors as managers of the affairs of „their‟ companies. 

Consequently, the directors are expected to conduct company‟s affairs in the sole interest of those shareholders. This also implies that the profit motive should prevail and decisions on the future of the company ultimately be determined by the search for the best possible long-term return on capital, even if that means the liquidation of a particular company and the reinvestment of the capital it employs elsewhere. Thus, ownership is looked at from the view point of the shareholders while the control element is for the directors. Hence, the Privy Council in North-West Transportation Co. v. Beatty
 held that shareholders are regarded as the owners of their companies and can accordingly exercise their voting rights for selfish reasons even where the interest of the company is jeopardized.
  

However, the management has an obvious vested interest in the survival of the company as a source of personal livelihood and may often regard the interests of shareholders as subordinate to those of the company. Prentice had stated that the view that the shareholders are sole owners of their companies is the older view and was more fashionable in the 1970s and early 1980s but there are other interests as well; such as the interest of directors. As such, it has been argued that the interests of the management must be considered so that they can be afforded an opportunity to take a long-term view of the company‟s commercial needs rather than be compelled by extraneous pressures to adopt a short-term strategy to maximize shareholders‟ value.
  

Thus, contrary to the earlier notion that shareholders are the owners of their companies exercising management powers and the directors their agents; it was later appreciated and now the prevailing view that shareholders are not part owners of the undertakings of their companies. As pointed out by Evershed L.J., in Short v. Treasury Commissioners, 
 shareholders are not, in the eye of the law, part owners of the undertaking of their companies but that the undertaking is something different from the totality of the shareholdings. Commenting on this decision, Kiser Nwiedoh
 stated that from this common law decision, it could be deduced that corporate property is clearly distinguished from the members‟ property and thus members have no direct proprietary interest in the company property but merely interest in their shares. Therefore, the shareholder, in Cohen LJ‟s description, has only the right to have all the assets administered by the directors in accordance with the constitution of the company.
 This view is further supported by section 37 of the Act
 which stipulates that upon incorporation, a company becomes a body corporate by the name contained in the memorandum. The property rights conception of corporate ownership does not foresee any intervention of shareholders into issues that are the prerogative of the managers and directors. Thus, the effect of shareholders on corporate strategy and governance is not assumed to be direct but, if present at all, is mediated by their votes at the annual general meeting. 

This phenomena change was brought about by the decision in the case of Automatic SelfCleansing Filter Syndicate Co. v. Cuninghame,
  where the English Court of Appeal made it clear that the division of powers between the board and the company in general meeting depended in the case of registered companies entirely on the construction of the Articles of Association and that, where powers had been vested in the board, the general meeting could not interfere with their lawful exercise. The Articles were held to constitute a contract by which the members had agreed that “the directors and the directors alone shall manage”. Hence, the directors are entitled to refuse to carry out a sale agreement adopted by ordinary resolution in general meeting.
 

This position was also accepted in the case of Quinard & Axtens v. Salmon17 where it was held that where the relevant articles are in the normal form exemplified by successive Tables A and management powers are vested on the directors, the general meeting cannot interfere with a decision of the directors unless they are acting contrary to the provisions of the Act or the Articles.
In the corporate system, therefore, the “owner” of industrial wealth is left with a mere symbol of ownership while the power, the responsibility and the substance which have been an integral part of ownership in the past are being transferred to a separate group in whose hands lie control.   

2.3 THE THEORIES OF CORPORATE PURPOSE 

Recent debates about corporate law focus mainly on two contrasting theories of the corporation - shareholder theory and stakeholder theory – often referred to as contractarianism and communitarianism, respectively. While the shareholder theory exclusively emphasizes the priority of shareholders‟ interest over stakeholders, by contrast, the stakeholder theory attempts to legitimize wider stakeholders‟ interests by rejecting the priority of shareholding value. Shareholder theory sets the purpose of the firm as the maximization of financial returns for shareholders. On the other hand, Stakeholder theory expresses the idea that business organizations are dependent upon stakeholders for success. It suggests that the purpose of the firm is to serve broader societal interests beyond economic value creation for shareholders alone. Under each theory are a number of sub theories with different implications for corporate law and therefore reform.  

2.3.1 SHAREHOLDING THEORY OR CONTRACTARIANISM 

2.3.1.1    Inherent Property Rights Theory 

The inherent property rights conception is a very traditional wisdom based on the view that private ownership is fundamental to a desirable social order and to the development of an efficient economy. Thus, private ownership rights are inviolable in any way. Under this theory, assets of the corporation are the property of the shareholders, and the directors and managers as agents of shareholders have no legal obligations to any other stakeholders.
 The new form of corporate property is the aggregation of individual property rights under a collective name, united by contract and protected by company law. Since shareholders are the owners of the corporation, the corporation has legitimate obligations and managers have a fiduciary duty to act in the interest of the shareholders. Inherent property rights theory has been associated in modern times with the Chicago School of Law and Economics.
  

The neoclassical economists Frederick Von Hayek and Milton Friedman are the major supporters of a liberal and individualist approach to property and corporate governance. For Hayek,
 individuals owing private property and pursuing their self-interest ensure the most efficient economic activities and outcomes. Thus, the corporation that uses shareholders‟ capital must aim at maximizing profits to enhance shareholders‟ value. If a corporation uses profits for any social purpose beyond the shareholders‟ interest, this could be interpreted as managers‟ abuse of power and the allocation of corporate resources will not be efficient. Hayek goes on to argue that shareholders‟ property rights in the corporation must be fully protected and shareholder control of the corporation must be strengthened. 

Nobel Laureate Milton Friedman
 also strongly argues in favour of maximizing financial return for shareholders. His capitalistic perspective clearly considers the firm owned by and operated for the benefit of the shareholders. According to him, other stakeholders‟ interests are served by contract or through government regulation and should not be justified in corporate governance.       
2.3.1.2    Agency Theory 

Under this theory, the central issue of corporate governance is equal to the problem of agents‟ self-interest behavior in a principal-agent relationship. A principal-agent relationship means that the principal (shareholder) delegates works to the agent (director and manager) who performs that work on behalf of the principal.
 Based on the assumption of individuals maximizing their own utility, the agency theory asserts that managers as agents will not always act in the best interests of shareholders and may pursue their own interest at the expense of the shareholders.  

Agency theory concerns two problems occurring in the principal-agent relationship. The first is the difficulty or expense involved in the principal monitoring the agent‟s behavior 

and routine actions. The second problem is the different preferences concerning interaction between the principal and the agent because of their different attitudes towards risk. Those problems lead to a particular type of management cost – “agency cost” – incurred as principals/owners attempt to ensure that agents/managers act in principals‟ interests.
 The agency theory then focuses on solving the above problems by determining the most efficient contract governing the principal-agent relationship. 

The determination depends on the availability of complete information. Today, the need to align the interests of the directors with those of the shareholders has led to giving director‟s performance bonuses linked to the performance of the organization. 

This alignment and the framework of agency theory underpin how entrepreneurs and directors are compensated in today‟s new ventures.  

The above discussion conforms to company law which regards directors as agents of shareholders. This necessity for human agents was recognized by Lord Cairns in Ferguson v. Wilson25  where he stated that a company itself cannot act in its own person, for it has no person, but can only act through agents like the company directors. In order to ensure that the agents act in the principal‟s interest, rules were made to check the activities of the agents. For instance, the fiduciary duties of directors to act bonafide, to act in the best interest of the company, not to misuse corporate information, etc were made to enable directors to act in alignment with the wishes of the shareholders.   

2.3.1.3      Stewardship Theory 

The stewardship theory takes a different view on the nature of human beings from the agency theory and others. While the agency theory is built on the assumption of self- interest of human behaviour to assert that managers as agents cannot be trusted and should be fully monitored, the stewardship theory criticizes it as a false premise and claims instead that the managers are good stewards of the corporation. Based on a traditional legal view of the corporation as a legal entity in which directors have a fiduciary duty to the shareholders, the stewardship theory argues that managers are actually behaving just like stewards to serve the shareholders‟ interests and diligently work to attain a high level of corporate profit and shareholder returns. This was the basis of the stewardship theory of corporate governance
 and this forms one stream of argument. Directors are considered to be stewards of a corporation. 

Managers have a wide range of motives beyond a simple self-interest, such as achievement, recognition and responsibility needs, the intrinsic satisfaction and pleasure of successful performance, respect for authority, social status and work ethics. Thus, the separation of ownership from control does not inherently lead to a goal and interest conflict between shareholders and managers. The separation actually promotes the development of managerial profession, which is certainly beneficial for corporate performance and shareholders wealth. In this regard, empowering managers to exercise unencumbered authority and responsibility is necessary for the maximization of corporate profits and shareholders‟ value. 

To buttress this theory, directors, being managers of corporations, are imposed with a duty to act at all times in what they believe to be in the best interest of the company as a whole, so as to preserve its assets, further its business, and promote the purpose for which it was formed. In doing so, the director is to act in such a manner as a faithful, diligent, careful and ordinarily skilful director would act in the circumstance.27    

2.3.1.4         The Finance Model 

In a broad view, the finance model can be incorporated into the agency theory as a principal-agent or finance model.
 Because both are concerned with the effectiveness of market governance in ensuring that managers will act to maximize shareholders‟ wealth. In the strict sense, the finance model refers to the presupposed optimum of market-based governance asserted by financial economists, and is particularly associated with H.G. 

Manne,
 who advocated the market for corporate control. Thus, it is also called the 

“efficient market model”.
 The finance model played a crucial role in the corporate governance structure over the second half of the Twentieth Century, especially in the 1980s‟ takeover movement. 

A theorem in financial economics is that the share price today fully reflects the market value of all future profits and growth that will accrue to the company. believing in this assumption, the advocates of the finance model hold that shareholders‟ interests are best served by maximizing share price in the short run. The share price is an indicator of corporate performance and the stock market is the only objective evaluation of management. If a firm underperforms, its share price will be lower, which provides a chance for outsiders to buy the firm‟s stock and run the firm more efficiently in order to obtain larger management with an incentive to make efforts to perform better and maximize shareholders‟ return in order to make their firm bid-profit. Therefore, if the separation of ownership and control allows managers‟ behaviour to deviate from 

shareholders‟ value of profit maximization, the pressures of capital markets and takeovers are the most effective disciplines on managerial discretion.  

Supporters of the finance model argue that corporate governance failures are best addressed by removing restrictions on factor markets and the market for corporate control.
 Shareholders‟ residual voting rights on takeover should be enhanced. They reject any ex-post external interventions and additional obligations imposed on corporations which may distort free market mechanisms.
 If any measure can be introduced to improve governance and to raise the value of the firm, it should be adopted without compulsion, such as a voluntary code adopted by Cadbury. 33 

This theory may have influenced the imposition of directors‟ duties
 in the course of managing the affairs of the company so that shareholders‟ value of profit maximization would be achieved. This is why company law formulated principles to ensure the maintenance of company‟s share capital thereby protecting the company from abuses by the directors. Once the company has received payment for its shares, the theory is that the nominal share capital is to be kept intact.35 With this principle a company is bound to perform efficiently and its share price listed high at the security markets. 

2.3.1.5     The Myopic Market Model  

The myopic market model shares a common view with the agency theory that the corporation should serve shareholders‟ interest only. However, the model criticizes the Anglo-American model of corporate governance as being fundamentally flawed by an over-concern with a short term interest – short-term return on investment, short-term corporate profits, short-term management performance, short-term stock market prices and short-term expenditures, due to huge market pressures. This model argues that the current corporate governance systems encourage managers to focus on short-term performance by sacrificing long-term value and competitive capacity of the corporation.
 One of the features of the system is that the evaluation of both corporate performance and managerial efforts is heavily reliant on short-term financial measurements, often judged on a 1-year basis, sometimes even on a quarterly basis. Managers are forced to pay more attention to short-term earning data and forecasts and less attention to long-term investment spending. It is also argued that the stock market is not a good indicator of corporate performance because it is unable to cope with uncertainty and thus routinely misprices assets. The prices of shares often change without any corresponding change in the underlying fundamentals. Share prices may simply result from guesses about the behaviour and psychology of market participants and the changing moods and prejudices of investors, rather than from the estimations of corporate fundamental values.37 Therefore, the market for corporate control is not an efficient disciplinary mechanism. The threat of a hostile takeover may distort and distract from true value creation as managers may be forced to act against the hostile takeover, which results in negative consequences. 

The myopic market model contends that corporate governance reform should encourage shareholders and managers to share long-term performance horizons. This includes increasing shareholders‟ loyalty and voice, reducing the ease of shareholders‟ exit, restricting the takeover process and voting rights for short-term shareholders, encouraging 

“relationship investing” to lock financial institutions into long-term positions and empowering other groups such as employees and suppliers to form long-term relationship with the firms.
  

This theory may have also influenced the imposition of directors‟ duties
 in the course of managing the affairs of the company so that shareholders‟ value of profit maximization would be achieved and perhaps the reason why financial institutions now engage in longterm investments.   

2.3.2 STAKEHOLDING THEORY OR COMMUNITARIANISM 

2.3.2.1   Social Entity Theory 

The social entity conception of the corporation is directly at odds with inherent property rights theory and regards the corporation not as a private association united by individual property rights, but as a public association constituted through political and legal processes and as a social entity for pursuing collective goals with public obligations.
  

This perspective is primarily associated with communitarian theories that view the corporation as a political tool for social purposes
 and the communitarian view of property conditionality which argues that individual property rights are conditioned and restrained in a social context and in a community.
  

The social entity theory views the corporation as a social institution in society based on the grounds of fundamental value and moral order of the community. As Sacks43 suggests, our attachments and affiliations, loyalties and likes are both moral and fundamental: “they enter into our identity, our understanding of the specific person we are and cannot be reduced to contractual alliances for the temporary pursuit of gain”. The justification of intrinsic values as good or morally right and ideal is ultimately an emotional faith such as “I support it because I believe it”.
 With the fundamental value of human rights and morality as a reference framework, the standard of a corporation‟s usefulness is not whether it creates individual wealth but whether it helps society gain a greater sense of the meaning of community by honouring individual dignity and promoting overall welfare.45  

Corporations are granted by the state not only as an economic entity for a commercial purpose, but more importantly, as a social entity for general community needs. The corporation has a collective, rather than individual identity and executives are representatives and guardians of all corporate stakeholders‟ interests.
  

This theory is buttressed by the corporate social responsibility theory which requires that corporations acknowledge and discharge social as well as private responsibilities to members of the communities in which they operate.
 So far, this theory has been accepted  in the United States of America and United Kingdom. Attempt has been made to incorporate corporate social responsibility into the Companies and Allied Matters Act, 2004. Directors are now required to include in their annual report, money given for charitable purposes.
 Sanctions are available for defaulting directors.   

2.3.2.2   The Pluralist Model 

The pluralist model supports the idea of multiple interests of stakeholders, rather than shareholder interest alone. It argues that the corporation should serve and accommodate wider stakeholder interests in order to make the corporation more efficient and more legitimate. Unlike the social entity theory that justifies stakeholder interests on the basis of moral value and fundamental human rights, the pluralistic model legitimizes stakeholder value in a more subtle way – more attuned to the traditional Anglo-American corporate governance mentality.
  

It suggests that corporate governance should not move away from ownership rights. Such rights should not be solely claimed by shareholders. Ownership rights should also be claimed by other stakeholders, particularly employees. Stakeholders who make firm specific investments and contributions and bear risks in the corporation should have residual claims and should participate in the corporate decision making to enhance corporate efficiency.
  

The pluralist model is often connected with the instrumental position in claiming wide stakeholder interests.
 Stakeholding is regarded as an effective means of achieving specific ends, rather than as an end itself. Most commonly, it is argued that stakeholding is instrumental in increasing efficiency, competition and profitability.
  

Freeman‟s
 initiative on stakeholding management as a business strategy is also in the instrumental orientation. It is asserted that if corporations practice stakeholder management, their performance such as profitability, stability and growth will be more successful. 

This theory may have influenced corporate law to make directors consider the interest of employees in the course of managing the company and that of creditors where the company is insolvent or nearing insolvency.
  

2.3.2.3    The Trusteeship Model 

The trusteeship model adopts a realistic and descriptive perspective in viewing the current governing situation of publicly held corporation. Drawing from the Continental European conception of the corporation as a social institution with a corporate personality, Kay and Silberston
 argue that a public corporation is not the creation of private contract and thus not owned by any individual. Ownership is by definition where the owner has exclusive rights of possession, use, gain and legal disposition of material object. Yet shareholders merely own their shares in a company and trade their shares with others in the stock market. They do not have the right to possess and use the assets of the company to make decision about the direction of the company and to transfer the assets of the company to others. The residual claims of the shareholders are determined by the company and if the company‟s performance does not satisfy the shareholders requirements, the shareholders are left with a single option of „exit‟ rather than „voice‟ as shareholders in general are in no way able to monitor the management effectively and neither are they interested in running corporate business. In this sense, the assumption that the corporation is owned by shareholders is in fact meaningless. 

For Kay and Silberston, ownership rights are not important to business. Many public institutions such as museums, universities and libraries perform well without clear owners. Indeed, company law does not explicitly grant shareholders ownership rights because the corporation is regarded as an independent legal person separate from its members and shareholders are merely the „residual claimants‟ of the corporation.
 The company has its owns assets, rights and duties and has its own will and capacity to act and is responsible for its own actions. Therefore, Kay and Silberston reject the idea that management are the agents of shareholders. Instead, they suggest that managers are trustees of the corporation. 

The trusteeship model differs from the agency model in two ways. First, the fiduciary duty of the trustees is to sustain the corporation‟s assets, including not only the shareholders‟ wealth, but also broader stakeholders‟ value such as the skills of employees, the expectations of customers and suppliers and the company‟s reputation in the community. Second, managers have to balance the conflicting interests of current stakeholders and future stakeholders and to develop the company‟s capacities in a long term perspective rather than focus on short term shareholder gains. To establish a trusteeship model, they ask for statutory changes in corporate governance, such as changing the current statutory duties of directors, ensuring the power of independent directors to nominate directors and select senior managers and appoint chief executive officers for a fixed four year term, etc. 

This theory has so much influence on the Companies and Allied Matters Act. The Act does not make the director a trustee of the company simpliciter, but makes the director a trustee of the company‟s moneys, properties and a trustee of its powers. But in the exercise of their powers as such, they are to act honestly in the interest of the company and all the shareholders and not in their own sectional interest.
  

2.4 
MANAGEMENT AND CONTROL OF A COMPANY 

The International Dictionary of Management
 defines management as “a group of people responsible for directing and running an organization”. According to Robert Kreiter59 management is the process of working with and through others to achieve organizational objectives in a changing environment.  Management may also be defined as that body of men who, in law, have formally assumed the duties of exercising domination over the corporate business and assets. 60 

The Companies and Allied Matters Act 
recognizes and confers management powers on two main organs of the company, namely; the members in general meeting and the board of directors. Therefore, any other authority can only be derived from either of these two. For instance, the managing director, officers and other agents of a company such as the liquidator, receiver and any other person could possess managerial power through delegation from the board of directors and general meeting, respectively, or under some other circumstances as may be vested by Memorandum or the Articles of Association.  A company may also, by writing under seal, empower any person as its attorney to, on its behalf; execute deeds either generally or in respect of any specified matter in any part of the world.
  
Functionally, the board of directors manages the companies and takes policy decisions generally affecting the company whereas the members in general meeting elect the board of directors and decide its organic change. Individual officers are answerable to the board of directors, but the board as a collegiate is only answerable not to the shareholders as individual members but to the company as a whole. It is therefore for the constitutional document most specifically the Articles of Association to determine the distribution of powers between the general meeting and the board of directors.
 
The Act reserves for the shareholders some matters such as changes in the Memorandum and Articles of Association of the company;
  alteration of the Articles;
 alteration of the share capital;
  reduction of share capital;67 reduction of amount recommended by directors as dividends;
  removal of directors
 and voluntary winding up, 
etc. Similarly, the Act exclusively reserves, inter alia, certain powers for the board of directors as follows: (i) amount to be declared as dividends,71  (ii) issuing of shares
 and (iii) convening of meetings
 and appointment of company secretary.74 

Apart from the reserved powers, the law gives complete freedom to the corporations to distribute the decision-making powers of the company as they wish. Under such circumstances, the division between the board of directors, general meeting or their delegates is dependent on the interpretation of the Articles. This also implies that such allocation of powers can be varied by the alteration of the Articles. Section 63 (2) of the Act recognizes that the matter of distribution of powers within the company is a contractual one, and that it is open to the company to adopt whatever form of distribution of powers it pleases. The law however holds the management to certain basic standards of conduct, to wit; (i) a decent amount of attention to business; (ii) fidelity to the interests of the company; and (iii) reasonable business prudence. 
  

2.5 SUPERVISORY POWER OF THE GENERAL MEETING OVER THE BOARD OF DIRECTORS 
As previously mentioned, directors are the ultimate managers of the company. Section 63 (3) of the Companies and Allied Matters Act
 gives the directors all the powers to manage the affairs of the company except those expressly reserved to be exercised by the members in general meeting. The respective powers of the members in general meeting and the board of directors are determinable by the company‟s articles of association subject however to the provisions of the Act.
  

Thus, where the general management of the company is vested in the directors, the shareholders have no powers by ordinary resolution to give directions to the board on how the company‟s affairs are to be managed, nor can they overrule any decision come to by the directors in the conduct of its business, nor to usurp its management prerogatives. This applies even as regards matters not specifically delegated to the directors provided they are not expressly reserved for a general meeting by the Act or the articles. Furthermore, directors, unless as otherwise provided by the articles, are neither answerable nor accountable to members in general meeting so long as they acted in good faith and with due diligence.
 The rule equally applies where the board has validly delegated its powers.
 

Section 63(4) of the Act
 provides as follows:  

Unless the articles shall otherwise provide, the board of directors, when acting within the powers conferred upon them by this Act or the articles, shall not be bound to obey the directions or instructions of the members in general meeting: provided that the directors acted in good faith and with due diligence.  

This provision is, indeed, intended to re-enact the principle in the English case of Automatic Self-Cleansing Filter Syndicated Co. v. Cunninghame,
  subject to the statutory “good faith and due diligence” clause. In essence, what the phrase “unless the articles shall otherwise provide . . .” implies is that the shareholders could reserve to themselves the power to instruct or direct the board in respect of the business of the company. Where such reservation has been made, it is the opinion of this researcher that the power so reserved shall apply even to matters in respect of which the Act or the articles have empowered the directors to act. 

Although the general meeting is not expressly saddled with management powers per se; they perform some supervisory role over the exercise of management powers by the board of directors. They have residual and ultimate powers to alter the articles to curtail
 or even remove the directors and appoint new ones, either at will or where the directors fail to exercise the powers conferred on them in the conduct of the affairs of the company owing, perhaps, to disagreement, deadlock83 or inability to meet. They also have the powers to institute legal proceedings in the name and on behalf of the company if the board of directors refuses or neglects to do so;
 to ratify or confirm any action taken by the board of directors;
 make recommendations to the board of directors regarding action or actions to be taken by the board.86 In essence, the defaulting powers of the shareholders are meant to place some limits on the powers of the board. The fact that directors may, sometimes, abuse their powers renders the existence of such control desirable. This is for obvious reason that the members in the general meeting are those that really have pecuniary interest in a company as the success of such company enhances their earning whereas the directors have nothing or little to lose in the event of management except where they are also members of the company.  

The supervisory role of the general meeting over the board of directors has its origin in Article 80 Table A to 1948 English Companies Act which was clearly re-enacted under Article 70 Table A of 1985 English Companies Act. The Article 80 Table A to the 1948 Act allowed the general meeting to interfere with the exercise of management powers by ordinary resolution. However, this generated a lot of controversies for fear that decisions by ordinary resolution alone might negate the very important issue of minority protection and the concept of corporate governance. The controversies therefore led to a clearer provision in Article 70 to 1985 English Act which amended the earlier provision only to the extent that the general meeting could interfere by special resolution. 

In Nigeria, Article 80 of the English Companies Act, 1948 was incorporated verbatim as Article 80 of the Companies Act, 1968. Article 80 of Table A First Schedule to the Act which is in pair material with Article 80 of the English Companies Act 1948 provides:  
The business of company shall be managed by the directors, who may pay all expenses incurred in promoting and registering the company, and may exercise all such powers of the company, as are not by the Decree or by these regulations required to be exercised by the company in general meeting, subject, nevertheless, to any of these regulations, to the provisions of the Decree and to such regulations, being not inconsistent with the aforesaid regulations or provisions, as may be prescribed by the company in general meeting; but no regulation made by the company in general meeting shall invalidate any prior act of the directors which would have been valid if that regulation had not been made.  

As a result of the above provisions, the issue as to who controls corporate powers became once again topical.
Article 80 was subject to two conflicting interpretations which may be referred to as the minority view and the majority view, respectively. It is the majority view that under an article in line with Table A, the general meeting cannot give directions on how the company‟s affairs are to be managed, nor can they over-rule any decision taken by the directors in the conduct of the business of the company. Thus the shareholders were seen to have no executive authority whatsoever. The minority view, on the other hand, is that the directors are to manage but subject to the constraints of the articles.
  

The Companies and Allied Matters Act, 1990 was later enacted in Nigeria.
 Fundamentally, what the 1990 Act has done is to codify the relevant common law principles arising out of case law and also the relevant articles in Table A allowing each organ independent rights to exercise its powers unless some intervention becomes necessary in the interest of the company.
 
The supervisory powers of the general meeting are expressly captured in section 63 (5) of the Act. They are the powers to: 

act in any matter if the members of the board of directors are disqualified or are unable to act because of deadlock on the board or otherwise; 

institute legal proceedings in the name and on behalf of the company, if the board of directors refuses or neglects to do so; 

ratify or confirm any action taken by the board of directors; or 

make recommendations to the board of directors regarding actions to be taken by the board. 

The default powers of the general meeting over management of the company as encapsulated in section 63 (5) of the Act therefore become exercisable only where the board cannot or will not for any or some reasons exercise the powers vested in them. Thus, in Danish Mercantile Co. v. Beaumont,
 the court held that if the directors cannot or will not start legal proceedings to remedy a corporate wrong, the general meeting can validly resolve to do so. Similarly, in Barrons v. Porter,
 the two directors of the company were not on speaking terms so that effective board meetings could not be held to elect additional directors. The Court, on the ground of deadlock, held that the power of the board of directors to appoint additional directors reverted to the general meeting.
Alas, the default powers of the general meeting are so wide and expansive so that it is capable of causing unprecedented and nascent situations justifying unnecessary intervention of the members in managerial affairs reserved for the board of directors; hence Megarry J in Re Argentum Reductions (UK) Ltd94 on a similar English provision, opined that “there are deep waters here”.  
2.6  
SUPERVISORY 
POWER 
OVER 
CONTROL 
OF 
COMPANY’S 
LITIGATION 
The general rule of corporate sovereignty and democracy is as laid down in the English case of Foss v. Harbottle.
 The rule which arose from the decision of the court in that case is that the decision to litigate for any wrong done to a company or for any irregularity in the management of its internal affairs, is that of the company itself; and where the actionable act is capable of confirmation by a simple majority of its members, the court will not interfere at the suit of a minority of its members for that would mean interfering in the internal affairs of the company– the rule is binding on trade unions.
 In a pertinent formulation of this policy, Lord Eldon observed: “this court is not required on every occasion to take the management of every playhouse and brewhouse in the kingdom”.
 
The rule is said to be based on the following perceptions. Firstly, it prevents or avoids multiplicity of actions over one similar incidence on same set of facts. If, for instance, each and every shareholder were allowed to sue over a single wrong done to the company, there could be as many actions as there are shareholders and that would probably expose the company to multiplicity of suits, leading to enormous wastage of time and money. Secondly, it preserves the principle of majority rule of powers of ratification by the members in general meeting of wrongful acts of the directors. It is argued that if the individual shareholders could sue, the powers of the general meeting to ratify the wrongful acts of the directors would have been meaningless. Finally, it helps to properly identify the company as its own plaintiff and better protects defendant‟s rights of claim in a corporate litigation. It is a logical consequence of separate legal personality of a company that since it lies within the prerogative of the company that suffers the wrong; it would also be the one who institutes legal action or ratify the wrongful conduct. The defendant‟s rights to counter-claim, set-off, etc are better preserved where the company sues directly as the plaintiff. This principle in Foss‟s case is now preserved in section 299 of the Act. 
 
However, a strict application of or adherence to this rule may be a shield for directors who are themselves the management of the company to perpetrate fraud, because directors who are supposed to sue may also be the wrongdoers so that injustices to the company and minority shareholders may never be redressed. A number of exceptions to the general rule were therefore developed by the common law and these are now enshrined in section 300 of the Act to the effect that a corporate litigation may be brought by a member for declaration or an injunction to restrain the company from:   

entering into any transaction which is illegal or ultra vires;
 

purporting to do by ordinary resolution any act which by its constitution or the Act requires to be done by special resolution.
 

any act or omission affecting the applicant‟s individual right as a member;101  

committing fraud on either the company or the minority shareholders where the directors fail to take appropriate action to redress the wrong done; 
  

where a company meeting cannot be called in time to be of practical use in redressing a wrong done to the company or to minority shareholders; 
 and 

where the directors are likely to derive a profit or benefit, or have profited or benefited from their negligence or from their breach of duty.
  

Three theories emerged as to the power of the general meeting to control corporate litigation. The theories are the management theory, the residual theory and the parallel theory.  

The management theory is to the effect that the control of the general meeting over the company‟s litigation is much the same as over the general management. Consequently, the general meeting can only interfere through a special resolution.
 The parallel theory, on the other hand, is that both the general meeting and the directors can exercise power over corporate litigation. Therefore, the general meeting, by majority vote, can bring an action on behalf of the company in the same way as the board of directors. This was illustrated with the case of Marshall Valve Gear Co. v. Manning Wardle & Co. Ltd.106 Lastly, the residual theory postulates since the ultimate and residual powers of the company lie in the general meeting, and the members can bring an action where the board refuses to sue. However, the supervisory power over litigation by the general meeting would only arise where the board of directors has defaulted in exercising their powers under the Articles owing to disagreement, deadlock or inability to meet. Marshall‟s case can also be justified practically on this ground that the board had refused to exercise their power to initiate litigation so that it becomes legitimate for the general meeting to do so.
  

Again, the application of a particular theory would depend on who is in control in respect of the particular misconduct complained against. If those in control are the directors and they perpetrate fraud, the general meeting can institute litigation on behalf of the company in accordance with the exceptions to Foss v. Harbottle.108 However, where the wrong complained of is by some members of the general meeting, the board may take action. 

This appears to accord with the parallel power theory. By virtue of section 301 (3) of the Act, the member is entitled to be indemnified by the company against all costs reasonably incurred in the course of instituting the action. 
  

2.7  
THE BENEFITS OF THE SEPARATION OF OWNERSHIP AND MANAGEMENT  

Separation of ownership and management in corporate governance involves placing the management of the firm under the responsibility of professionals who are not its owners. This delegation of management responsibilities may be due to various reasons ranging from professional managerial skills, ease of performance appraisals, capital utilization and ensuring a system of corporate checks and balances in place. 

The growth of a company comes with it the demand for different skills to manage the operations of the company, meaning that the owners of a company may not entirely have the necessary skills and experience needed for certain managerial roles. Creating a management team separate from the ownership therefore enables the company to be run by professionals who have diverse skills such as in marketing, corporate financing, public relations, among others. 

Secondly, separation of ownership and management leads to performance appraisals as an essential part of good corporate governance; and in turn enables managers to evaluate the company and to point out areas of improvement. It could be imagined how complex it would be to evaluate performance where there is a lack of separation of ownership and management. Separation of ownership and management therefore makes it a lot easier for the board and those in management to be evaluated objectively; and owners are able to freely deal with the chief executive officer and other senior managers, even after the appraisals. 

Thirdly, separation of ownership and control helps for capital utilization. By this it is meant the arrangements that determine the way in which resources and assets are managed in a company. Separating personal assets and liabilities from the business assets and liabilities may prove to be difficult for company owners. It is necessary therefore for managers to come in to devise ways in which business assets are managed to generate the highest profits for all the shareholders. 

Finally, separation of managers from owners in a firm ensures that a system of corporate checks and balances is in place. Managers act as a buffer between the company and stakeholders such that they can alleviate negative impacts of stakeholder activities and avoid hitches in public relations. Managers are well suited to put in place strategies that will lessen losses to the rest of the stakeholders as a result of the actions of another stakeholder. 
2.8  
SHAREHOLDERS’ RIGHTS AND NATURE OF INTEREST IN A COMPANY 

A shareholder is a person, individual or corporation, that legally owns any part of a share or stock in a public or private corporation. 
 A shareholder in the context of a company may be used interchangeably with a member, although a slight difference exists between the two terms in the sense that in a company limited by shares, there can be no membership except by the medium of shareholding whereas in a company limited by guarantee, there can only be members but not shareholder. Thus, all the shareholders in a company are members of the company, but not all members are shareholders.    

A member of a company is one who has subscribed to the Memorandum and Articles of Association, or who has been issued shares in the company, and his name is registered in the company‟s register of members. 111 By this definition, a person may become a member of a company by subscribing to the Memorandum of Association of the company or by agreeing in writing to become a member of the company.
 Other persons may from time to time become members.
A member who acquires shares of a company by whatever means must have his name entered on the register of members before he enjoys membership benefits.
 By virtue of section 18 of the Act,
 at least two persons must subscribe to the memorandum whether the company be a private or public company.
  

A person who is eligible
 to be a member of a Nigerian company limited by shares must own at least one share
 attracting at least one vote 
and in the case of a company limited by guarantee, possess some guaranteed voting interest.
 Membership benefits basically accrue from the rights on the terms of issue as in the company‟s Articles of Association.
 When a person becomes a member of a company, he or she thereby relinquishes all proprietary and other interests in the monetary or other considerations he or she has given by his or her shares and which have become wholly vested in the company. In return he or she is granted some rights.  

The classic definition of a share by Farewell J. in the case of Borland’s Trustee v. Steel Brothers & Coy Ltd
 sheds some light on its nature as follows: 

A share is the interest of a shareholder in the company measured by a sum of money, for the purpose of liability in the first place, and of interest in the second, but also consisting of a series of mutual covenants entered into by all the shareholders. 

Shareholders of a company are entitled to certain rights, benefits and privileges
 depending on the class of shares owned. Section 144 of the Act
 provides that the rights and liabilities attaching to the shares of a company depend on the terms of issue and the company‟s articles. These rights and benefits include the followings:   

i. 
Right to copy of Memorandum and Articles of Association;
 

ii. 
Right to receive notice of meeting for alteration of business/objection;
 

 iii. 
Right to receive yearly financial statements;
 

iv. 
Right to obtain copy of the company‟s last financial statements;128  

v. 
Right to attend and vote in company‟s meetings;
 

vi. 
Entitlement to notice of meeting;
  vii. Right to transfer shares as a personal property; 
  

viii. Right to stop alteration of object; 
  

ix. 
Right to receive dividend once it is declared by the board;
  

x. Right to sue for dividends declared by directors; 
  

xi. Right to take up minority protection actions in the company; 
  

xii. Right to participate in appointment and removal of directors; 
  xiii. Right to demand poll and appoint proxy in company meetings; 
  

xiv. Right to requisition extra –ordinary general meeting;
  

xv. Right to remain a member with no extra liability if shares are fully paid; 
 and 

xvi. Right to remain a member unless restructured out and shares compulsorily acquired.
 

These rights are either conferred by statute or by the articles. Rights conferred by the articles can only be altered and determined in accordance with the provisions of the articles, whereas rights conferred by statute cannot be altered by the board of directors or members in general meeting. These principles were brilliantly restated by Perkins, J., in the Indian case of Ohio Ins. Co. v. Nunnemeher
 where he said:  

A corporation is a creature existing, not by contract; but, in this country, is created or authorized by statute; and its rights, and even mode of action, may be, and generally are, defined and marked out by statute; and when they are, they cannot be changed, even by the contracts of the corporators. 

Thus a shareholder has only the right to have all the assets administered by the directors in accordance with the constitution of the company
 and he has such rights as the Memorandum and Articles give him and nothing more.
 The Articles upon registration shall bear the same stamp as if they were contained in a deed. 
 The effect is that subject to the provisions of the Act, the Memorandum and Articles of Association, when registered, shall constitute a contract under seal between the company and its members and officers and between the members and officers themselves whereby they agree to observe and perform the provisions of the Memorandum and Articles, as altered from time to time in so far as they relate to the company, members, or officers as such. 
 This provision clearly establishes three main points.  

Firstly, the Memorandum and Articles constitute a contract between the company and each member.
 Thus a member can sue the company to compel it to allow him to vote at a meeting of members
 or to pay him the dividend on his share
 or to enforce any other right as spelt out in the Memorandum and Articles. Conversely, too, the members are contractually bound to the company. This contract between the company and each member has been called a contract of “the most sacred character” in the sense that the shareholder advances his money in reliance upon it.
 And as Buckley L. J.150 said, “the purpose of the Memorandum and Articles is to define the position of the shareholder as shareholder, not to bind in him in his capacity as an individual”.
 

Secondly, the contract under section 41 of the Act binds the members inter se. In Rayfield v. Hands,152 where the Articles provided that members wishing to transfer their shares must inform the directors of their intention who will take the shares equally between them at a fair value; it was held that the directors were bound to take the shares as the Articles constituted a contract between Ray field and the directors not as directors but as members 

of the company.                                                                                                       

Thirdly, the contractual relationship arising out of the Memorandum and Articles relates only to the shareholder‟s rights and duties as member and not in any other capacity.
Any right given to a person such as a director or solicitor is an outsider right. 

While a shareholder cannot rely on an outsider right, he can nevertheless sue the company to observe the provisions of its Articles. Thus, in Quin & Axtens v. Salmon,154the Article gave Salmon, a director, power of veto. The company passed some resolutions and proposed to implement them in defiance of Salmon‟s veto. He sued the company as a member to observe the provisions of the Articles. He succeeded and the company was restrained from acting in violation of its Articles. Similarly, although the Articles do not constitute a contract between the company and the members except as members, nevertheless a contract may be inferred from the conduct of the parties particularly where there has been part performance.
  

Similarly, where the Articles provide for the removal of the directors at a general meeting and a director is so removed the company will not be liable for breach of contract if the director has no separate contract of service with the company or if there is one which does not stipulate the duration of the appointment. It therefore means that a person can now exercise an outsider right which relates to the appointment or removal of a director or officer of a company. 
 But where a company dismisses a director in pursuance of the powers conferred by the Articles in violation of the contract of service which makes provisions for the determination of the appointment, such a dismissal will amount to a breach of contract for which the company will be liable in damages.
 Thus, the Supreme Court of Nigeria in the case of Longe v. First Bank of Nig. Plc, 
nullified the removal of the appellant as director of the respondent bank and awarded damages for failure of the board of directors of the respondent‟s to serve on the appellant notice of directors meeting in compliance with the mandatory procedural requirements as stipulated in section 266 of the Act.159 In that case, the appellant who was appointed an executive director and subsequently elevated to the office of the Managing director by the Board of Directors pursuant to the power conferred on the Board under Article 105 of the Articles of Association of the Respondent bank, irregularly granted credit facilities to a customer and therefore subsequently suspended from office by the board of directors pending his recovery of the money. At another meeting of the respondent‟s board of directors, the appellant‟s appointment as the managing director of the respondent bank was eventually “revoked”. The appellant was dissatisfied with the decision of the respondent and instituted an action before the Federal High Court Lagos against the respondent seeking to nullify his removal as director on the ground that, he was not served any notice of the meeting at which the decision was taken.  Both the trial court and the Court of Appeal dismissed the appellant‟s claims and appeal, respectively. But the Supreme Court allowed the appeal and held that the office of the appellant as both a director and subsequently a managing director of the respondent bank is regulated by a statute, to wit, the Companies and Allied Matters Act,   and therefore the removal of the appellant was not done in accordance with the law.  

A company may by special resolution alter or add to its Articles and such alteration or addition shall be as valid as if originally contained therein and may by special resolution be subject to alteration.
 In as much as the company cannot be restrained from altering its Articles, it will be liable for breach of contract if there is a separate contract between it and the injured party and the alteration results into a breach of contract.
 

According to section 41(4) of the Act, in an action to enforce any obligation owed under the Memorandum or the Articles to him and any other member or officer, such member, or officer, may, if any other officer is affected by the alleged breach of such obligation with his consent, sue in a representative capacity, on behalf of himself and all other members or officers who may be affected.  

From the discussion so far, it would appear that the nature of shareholder‟s rights in the company is only contractual. A shareholder quite apart from having rights against the company also has rights in the company. According to Ayua,
 he indeed has an interest in it. It is the rights he has in and against the company that distinguish him from a debenture holder who has rights only against the company. Hence the rights of shareholders include powers of control in the widest sense of an entitlement to participate, by voting, in the management of the company through the appointment and removal of directors and other important decisions of company in general meeting. 
 
The liability of a member, on the other hand, has two phases. The first phase relates to the company as a going concern, that is, before the process of winding up sets in. In this case, his liability is as to the contribution of the balance, if any, of the amount payable in respect of the shares held by him in accordance with the terms of the agreement under which he acquired the shares. This will arise by way of a call validly made by the company otherwise the shares would be fortified to the company and his membership is lost.  

The second phase arises in the event of a company being wound up and here the liability is only as to the amount, if any, unpaid on the shares which he holds either as a present or past member. Again, where the member has paid in full on becoming a member, his 

liability as a contributory is virtually nil.
  
The liability of members as outlined here hinges on the agreement under which a person becomes a member and his liability cannot be increased unless with his consent.165 
2.9 
CLASSIFICATION 
AND 
ENFORCEMENT 
OF 
SHAREHOLDERS’ RIGHTS 

The legal rights of shareholders under the Companies and Allied Matters Act may be broadly categorized into four groups, namely; economic rights, control rights, information rights, and litigation rights. Each of these rights will now be examined as follows. 

2.9.1 Economic Rights 
Shareholders invest in companies primarily for economic gains. There are two main ways in which shareholders can profit from a company; by receiving distributions of the company‟s profits and by selling all or part of their interest in the company. These methods correspond with the two main economic rights of the shareholder; namely, the right to receive dividends once it is declared by the board
 and the right to sell shares as personal property.
 Shareholders are also entitled to the net proceeds of the company upon dissolution.168  

However, it should be noted that the economic rights of the shareholder does not apply to companies limited by guarantee. This is by virtue of section 26(9) of the Act169 which provides that the company‟s property which remains after the discharge of all its debts and liabilities are to be transferred “to some other company limited by guarantee having objects similar to the objects of the company or applied to some charitable object”. 

One of the most important aspects of corporate share ownership is the payment of dividends.
 Section 567 of the Act defines dividend to mean a proportion of the distributed profits of the company which may be fixed annual percentage, as in the case of preference shares, or it may be variable according to the prosperity or other circumstances of, the company, as in the case of equity shares. Similarly, the Supreme Court of Nigeria in the case of Kotoye v. Saraki
 defined „dividend‟ as the payment made out of profits 

to a shareholder of a company from time to time. This payment is only made to shareholders as return on investment while the company is a going concern. In other words, entitlement to a dividend can arise only before the winding up of the company in question.  

Section 385 of the Act provides that dividends shall be special debts due to, and recoverable by, shareholders within 12 years, and actionable only when declared. By Section 382 of the same Act, where dividends are returned to the company unclaimed, the company shall send a list of the names of the persons entitled with the notice of the next general meeting of the members. If three months after the notice, the dividends are still unclaimed, the company may invest the unclaimed dividends in any investment outside the company without paying any interest on them. If however, dividends have not been sent to members due to the fault of the company, the dividends shall earn interest at the current bank rate after three months from the date on which they ought to have been posted. 

The power to declare dividends is vested in the board of directors. Section 379(1) of the Act provides that a company may, in general meeting, declare dividends in respect of any year or other period only on the recommendation of the directors. Therefore, shareholders only have a legal right to the payment of dividends after, and to the extent that, the board of directors declares any. Hence, it was held in Bond v. Barrow Haematite Steel Co.,
that until a dividend is declared, the shareholders could not sue for it and the court could not override the discretion given to the directors to declare dividends. Since the declaration of dividends rests in the directors‟ discretion, the shareholder has no effective intra-corporate remedy to overcome a failure to declare dividends, even though funds are available. An exception is as provided in section 384 of the Act.  

Under section 384 of the Act, if under his contract of service an employee is entitled to share in the profits of the company as an incentive, he shall be entitled to share in the profits of the company, whether or not dividends have been declared. This invariably entitles an employee shareholder to enforce payment of his share of the profits of the company under his contract of service irrespective of the declaration of dividends by the company. Similarly, a shareholder could bring a court action to compel the directors to meet and declare dividends for abuse of discretion. Therefore, the burden lies on such a shareholder to prove abuse of discretion. This, he can do by proving fraud, bad faith or clear unreasonableness on the part of directors.
 
Besides declaration of dividends by the directors, dividends are payable only if the company will be solvent after the payment. Thus, section 381 of the Act provides that a company shall not declare or pay dividends if there are reasonable grounds for believing that the company is or would be, after the payment, unable to pay its debts as they become due. Similarly, dividends are payable only out of profits. In other words, dividends cannot be paid out of issued capital
 and any contravention of this principle will make the directors personally liable.
 Section 380 of the Act provides that subject to the company being able to pay its debts as they fall due, the company may pay dividends out of the following profits: 
Profits arising from the use of the company‟s property (that is, trading profits); 

Revenue reserves (that is, profits not previously utilized by distribution or capitalization); 

Realized profit on fixed asset sold, but where more than one asset is sold, the net realized profit in the assets sold. 

Another way shareholder can benefit economically in the company is by selling his shares at a profit. This right of alienation flows from the fact that shares is a form of personal property.
 It is of the ultimate importance to shareholders both because it is a means of obtaining economic benefit from their investment in the corporation and also because it is their means of exit should they become dissatisfied with management. However, the law does allow for some restrictions on the right to sell shares. For example, a controlling shareholder may not sell her shares to a known or suspected looter because this carries too great a risk of harm to minority shareholders.
 
2.9.2 Control Rights 
The authority to manage the business of company is generally vested in the board of directors. However, shareholders have the right to vote on important matters relating to the business,
 which gives them some control over the company.  

The right to vote is regarded as an inherent part of share ownership, and, therefore, as a property right.
 As a result, the shareholder is entitled, by statute or as a matter of general law, to one vote per share.
 

As directors invariably hold a strong position of de facto control within the company, the shareholder‟s right to vote is often seen as the source of corporate control.
 Voting can be done by proxy. 

Section 230(1) of the Act provides that any member of a company entitled to attend and vote at a meeting of the company shall be entitled to appoint another person as his proxy to attend and vote instead of him. 
The Act requires every notice of meeting of a company having a share capital to contain a statement that a member having the right to attend and vote at the meeting is entitled to appoint a proxy to attend and vote instead of him and that a proxy need not be a member.
  A person appointed as a proxy shall have the same right as the member to speak at the meeting. Chief among their voting rights is the right to appoint directors,
who in turn manage the business of the company.
 Shareholder voting rights are not limited to the appointment of directors. Shareholders also are permitted to vote on certain fundamental matters.
 The right to vote on fundamental matters gives shareholders a voice in corporate affairs. However, this right is limited.  

First, shareholders generally can vote only on matters submitted to them by the directors. Shareholders can neither propose their own transactions or articles amendments, nor modify those proposed by directors. Moreover, directors often can find ways around the shareholder approval requirement. Thus, they limit shareholders‟ ability to exercise their control rights effectively.       
Secondly, it is common knowledge that individual shareholders generally are not interested in – or, at least, not capable of – exercising their control rights effectively. As Professors Adolf A. Berle, Jr., and Gardiner C. Means
 argued long ago, shareholders often are virtually powerless against management.
 Because each individual shareholder owns only a very small percentage of the outstanding shares of the company, he does not have a stake sufficient to make monitoring worthwhile. After all, becoming informed is costly; it is also futile, because one shareholder‟s meager vote is unlikely to affect the outcome. Thus, shareholders tend to be rationally apathetic
 and support the incumbent board on the notion that the directors are experts and have access to greater information.
 Even if they wanted to oppose the incumbents, however, shareholders would have a difficult time. Shareholders generally do not attend shareholders‟ meetings, but rather exercise their right to vote by proxy. Directors have control over the proxy mechanism and, in many ways; the process is stacked against the shareholders. 
 
Although shareholders face many obstacles in exercising their right to appoint directors, the fact remains that only shareholders can appoints first directors.192 As shareholder dissatisfaction with existing management grows, it becomes easier for someone to wage a proxy contest to convince shareholders to vote against the incumbent directors. Thus, under certain circumstances, the right to appoint directors can become quite meaningful. 

2.9.3 Information Rights 
Shareholders also have the right to at least some information about the company‟s affairs. The right to be informed about corporate conditions and transactions is a necessary prerequisite to the effective exercise of shareholder rights. 

The directors are required under the Act to prepare financial statements for each year.
The financial statements are the balance sheet, the profit and loss accounts and, in the case of a holding company, the group accounts. A copy of the balance sheet, together with the profit and loss account, the directors‟ report and the auditors‟ report must be laid before the company at its annual general meeting. Copies of these financial statements must be sent to every shareholder not less than 21 days before the date of the meeting.  In addition, the Act requires every company to maintain certain registers. They include the register of members,
 index of members,
register of directors‟ interests,
 register of directors and secretaries,
 register of charges
 and register of debenture holders.
These registers are kept at the company‟s registered office and must be open to inspection during business hours by any shareholder of the company without fee. 

Section 370 of the Act also requires every company, once at least in every year, to make and deliver to the Corporate Affairs Commission a return called the “annual return”, usually accompanied by the financial statements. There are other returns that are made on the occurrence of specified events. For instance, whenever a company limited by shares makes any allotment of its shares, the company must within one month thereafter deliver to the Commission a return of the allotment on the prescribed form.
  
Also, whenever a company creates a charge on its property or undertaking, a return must be made within ninety days thereafter to the Commission otherwise the charge will be void.
 In the same vein, whenever the debt for which the charge was given has been paid, the company must send a memorandum of satisfaction to the Commission.
  

In any case, documents filed with the Commission are considered as public documents
 and are open to inspection by shareholders and other interested persons upon payment of a prescribed fee. 

Other information rights of shareholders include right to copy of Memorandum and Articles of Association;
  right to receive notice of meeting for alteration of business/objection;
 right to receive yearly financial statements;
 right to obtain copy of the company‟s last financial statements; 207 entitlement to notice of meeting; 
  

2.9.4 Litigation Rights 
There are three different types of actions open to a minority shareholder under the Companies and Allied Matters Act. These are personal action, representative action and derivative action. 

Generally, the decision to bring an action on behalf of the company is part of management powers which belongs to the board of directors subject to the provisions of the Articles of the company. This is especially so because, technically speaking, derivative actions are brought on behalf of the company, and it is the directors who are entitled to decide whether or not to pursue legal action.
 However, a shareholder may institute a personal action against the company to enforce a right due to him personally.
 Such a right may originate from the articles of association, or from a separate contract between the shareholder and the company, or from some special duty owed to the shareholders by the directors. In any case, a shareholder suing in his personal capacity shall not be entitled to damages but only to declaration or injunction to restrain the company or the directors from doing a particular act. However, the court may award cost to him whether or not his action succeeds.
  

Similarly, shareholders have the right to seek judicial enforcement of their other rights under certain circumstances. Firstly, shareholders have the right to take legal action on behalf of the company when directors are conflicted
 or if the board of directors refuses or neglects to do so. 
 

Most significantly, they have the right to seek enforcement of, and redress for breach of, management‟s fiduciary duties to the company by means of derivative litigation.
 To enforce rights, shareholders have to seek redress in the law courts. Hence, any member who feels aggrieved may approach the court for declarations and/or injunctions to restrain the company from the following: 

entering into any transaction which is illegal or ultra vires;
 

purporting to do by ordinary resolution any act which by its constitution or the law requires to be down by special resolution; 
 

any act or omission affecting the applicant‟s individual rights as a member;
  

committing fraud affecting the company or the minority shareholders where the directors fail to take appropriate action or redress the wrong done;
 

where a company meeting cannot be called in time to be of practical use in redressing a wrong done to the company or minority shareholders;
   

where the directors are likely to derive a profit or benefit from or have profited or benefited from their negligence or their breach of duty.220  
Shareholders can also seek redress in the law courts for unfairly prejudicial and oppressive conduct. Sections 310 - 312 of the Act contain provisions of relief that can be sought by any shareholder on the grounds of unfairly prejudicial and oppressive conduct. If the court is satisfied that the petition so made is founded, it may make such orders as it thinks fit for giving relief to the petitioner. Such order can include winding up the company; regulating the affairs of the company in the future; the purchase of shares of any member by other members of the company; the purchase of the shares of any member by the company and reducing the capital of the company accordingly; among other orders. The circumstances under which shareholders may bring actions in their own name are limited. For example, they may sue for the non-payment of dividends. However, this is true only if they have a legal right to dividends.
 

According to section 41 (4) of the Act, in an action to enforce any obligation owed under the Memorandum or the Articles to him and any other member or officer, such member, or officer, may, if any other officer is affected by the alleged breach of such obligation with his consent, sue in a representative capacity, on behalf of himself and all other members or officers who may be affected.  

Although the shareholder has some rights in the company, there are also correlative duties imposed. As a duty, every member of a limited company must acquire at least one share attracting at least one vote, or possess some guaranteed voting interest, in the case of a company limited by guaranteed. In both cases, the member must also ensure that his name is duly entered in the register of members of the company. Thus, in the case of Jerry Ilondu & Ors v. Chief Osita Ezeoke & Ors.
 delivered by the Court of Appeal, Enugu Division on 24th July, 1997, the appellate court relying on the authority of Electric Sparks case,223 held that the membership of a company is dependent upon payment for all shares allotted and the registration of the person in the register of members of the company.  
CHAPTER THREE
MEANING, APPOINTMENT AND REMOVAL OF DIRECTORS

Meaning of Directors 

The directors of a company are persons duly appointed by the company to direct and manage the business of the company whether in an executive or non-executive capacity.
 A person is deemed to be duly appointed and has authority to exercise the powers and perform the duties customarily assigned to directors who is so described in the particulars required to be filed with the Corporate Affairs Commission pursuant to the provisions of sections 35 and 292 of the Act.
The term “director” also includes a shadow director; that is, a person on whose directions and instructions the directors are accustomed to act.
  

However, the fact that a person in his professional capacity gives advice which a director acts upon customarily does not automatically render such a person a director.
 Directors are variously called by other names depending on the positions they occupy.
 For instance, executive and non-executive directors, managing directors,
 life directors,
 representative directors
 and alternate directors, etc. 

Directors are officers 
 and the alter ego of the company. Thus, they are said to be the mind and brain behind company‟s activities and constitute the policy making as well as the executive organs of the company.
  

Schmitthoff , Kay and Morse,
 in their book, define the term „directors‟ as the persons by whom a company acts and by whom the business of the company is carried on or superintended. The Supreme Court of Nigeria in the case of Marine Management Association INC. & Anor v. National Maritime Authority
 captured graphically the role, duties and importance of company‟s directors as follows: 

“A company may in many ways be likened to a human body. It has a brain and nerve centre which controls what it does. It also has hands which hold the tools and act in accordance with directions from the centre. Some of the people in the company are mere servants and agents who are nothing more than the hands to do the work and cannot be said to represent the mind or will. Others are directors and managers who represent the directing mind and will of the company and control what it does. The state of  mind of these managers is the state of mind of company and is treated by the law as such.” 

Similarly, Farewell, L.J restating the positions of the law on the status of company directors in Salmon v. Quin and Axtens Ltd
declared thus: “This court decided not long since that even a resolution of a numerical majority at a general meeting of the company cannot impose its will upon the directors when the articles have confided to them the control of the company’s affairs”.  

Finally, Sir Jessel M.R. in the case of Re Forest of Dean Coal Mining Company
   had stated as follows:  

“Directors have sometimes been called trustees, or commercial trustees, and sometimes they have been called managing partners. It does not matter what you call them so long as you understand what their true position is, which is that they are really commercial men managing a trading concern for the benefit of themselves and all other shareholders in it...” 

Appointment of Directors 

The appointment of directors is governed by the Act and the articles of association. Section 246 of the Act requires that before a company whether public or private is registered it must have at least two directors. The particulars of the first directors and their consent is part of the registration requirement under section 35(2)(c) of the Act. It is provided that the board may increase the number of directors so long as it does not exceed the maximum allowed by the Articles, but the general meeting has the power to increase or reduce the number of directors generally and may determine in what rotation the directors shall retire.
 The emergence of directors in a company is governed by sections 247, 248 and 249 of the Act. 
Directors are usually appointed by members at the general meeting. The first directors of the company are determined in writing by the subscribers to the memorandum of association or a majority of them or they may be named in the articles.
 The subsequent directors are appointed by the members at the Annual General Meeting.
 Where there is a casual vacancy on the board owing to death, resignation, retirement or removal, the directors at their board meeting can fill such casual vacancy pending the approval by members at the next annual general meeting.244 Section 248(1) of the Act give the members at the general meeting power to re-elect or reject directors and appoint new ones.    If the person so appointed to fill a casual vacancy is not approved by members at the next annual general meeting, he automatically ceases to be director forthwith.
In the event of all the directors and shareholders dying, any of the personal representatives may apply to court for an order to convene a meeting of all the personal representatives of the shareholders entitled to attend and vote at a general meeting to appoint new directors.
 Failing this the creditors, if any, shall have the right to apply to court for an order to call a meeting of creditors to elect new directors to manage the company.
  

From the foregoing, directors of the company can be appointed into office at different forums, namely; at the meetings of members, directors, shareholders, personal 

representatives of shareholders and creditors.
 

It is eye-opening that section 244(3) of the Act criminalizes the situation where a person who is not director holds himself out as such. The subsection provides: 

 “(3) Where a person not duly appointed acts or holds himself out as a director, he shall be guilty of an offence and on conviction shall be liable to imprisonment for two years or to a fine of #100 for each day he so acts or holds out himself as a director or to both such imprisonment or fine and shall be restrained by the company.”   

Removal of Directors 

Directors are removable from office with or without cause, irrespective of the contract between them and the company. The removal of directors from office is by a simple resolution of members at general meetings. The Act
 in section 262(1) provides that a company may by ordinary resolution remove a director before the expiration of his period of office, notwithstanding anything in its articles or in any agreement between the company and the director. The effect of this provision is that even a person appointed a director for life
 or as a permanent director by the articles or by any agreement may nevertheless be removed by the general meeting, subject, of course, to his right to compensation or damages for breach of contract, if any.
  

The section tries to ensure that shareholders who own the company are able at anytime to exercise their ownership right to remove from office any director of whose conduct they disapprove. It is an endorsement of the Golden Rule of Capitalism that the right to “hire” imports the right to “fire”.
 In fact, the provision of section 262(1) of the Act has been described as a key provision of modern company law in that it is designed to check the balance of power which is normally with the directors who manage the company by enabling “the shareholders to assert themselves against the directors, if need be and make it clear that the ultimate control is in the hands of the proprietors of the company if they are not the directors.”
  

The power to remove a company director is both statutorily and inherently vested in the general meeting.
 Shareholders are at liberty to propose any person as a director, and there may also be an agreement in the article empowering named persons to appoint or remove directors, and the person may exercise such power regardless of whether or not he is a member of the company.255 The case is different with regard to the position of managing director who is appointed by the board of directors and can only be removed by them. Where a managing director is removed only his position as managing director is affected; he remains a director. Similarly, the general meeting cannot directly remove the managing director except by removing him as a director of the company. Where he is removed as a director, he automatically ceases to be the managing director. The same thing goes for the Chairman of board of directors. This is in accord with the dictum of Lord Normand of the Scottish Court of Session as follows: 

The managing director has two functions and two capacities. Qua managing director he is a party to a contract with the company, and this contract is a contract of employment; more specifically I am of opinion that it is a contract of service and not a contract for services. There is nothing anomalous in this; indeed it is a commonplace of law that the same individual may have two or more capacities, each including special rights and duties in relation to the same thing or matter or in relation to the same person.
  

However, neither the members of a company nor the board of directors have an inherent power to remove directors before the normal expiration of their period of office in the absence of a power to do so in the articles. If the articles do not specify the duration of a director‟s appointment, he holds office at will and may be removed by an ordinary resolution of the company without any further liability.
  

Also, regulatory authority acting pursuant to its enabling law or other laws can suspend or remove a director of a company operating within the sphere of its control. For instance, the power of the Governor of the Central Bank of Nigeria to remove directors of failing 

Nigerian banks under section 35 (1) and (2) of the Banks and Other Financial Institutions 

Act (BOFIA).258 This power is vested in and exercisable by the Governor of the Central Bank of Nigeria regardless of any contrary or protective provision in any law or articles of association of the affected bank.
  

In practice, removal of director is not always a smooth process as it often results in controversy with seemingly inconsistent judicial decisions.
 Therefore, strict observance of procedural approach for successful removal of a director is very imperative.  

Before embarking on the removal of a director of a company, the first step is to look at the articles of association of the company or any other agreement to ascertain if it provides for the procedure for removal of directors. If the articles or other agreement contain provisions with respect to removal of directors, the company must follow that procedure;
 but if there is none, then the procedure shall be in accordance with section 262 of the Act. In order that this right is not abused by the company, the section guarantees the director sought to be removed the right to receive notice of the resolution to remove him and to make a representation in writing to the company concerning the circumstances of his removal.
 The director‟s representation may be read out at the meeting unless it appears to the court that this right is being abused by the director to secure needless publicity for defamatory matter.
  

The removal of a director is without prejudice to his right to claim compensation or damages for breach of his contract of employment. Thus, section 262(6) of the Act provides 

Nothing in this section shall be taken as depriving a person removed under it of compensation or damages payable to him in respect of the termination of his appointment as a director or of any appointment terminating with that as director, or as derogating from any power to remove a director which may exist apart from this section. 

Indeed, section 268(2) and (3) of the Act specifically directs that a managing director be compensated if his removal breaches his contract under the company‟s articles. 

Thus, in Iwuchukwu vs Nwizu,
 Uwais JSC (as he then was) observed inter alia
 that:  

“… where a director is removed under a power in the articles of association or in accordance with section 175(1) of the Companies Act, 1968 (which is in pari materia with section 262(1) of the Companies and Allied Matters Act) or, indeed, by an ordinary resolution, he may sue by virtue of the provisions of section 175(6) of the Companies Act, 1968 (which is in pari materia with section 262(6) of the CAMA) for wrongful dismissal or compensation for loss of office, if he has an express service contract which does not empower the company to dismiss him in that way.”
  

This is why Ogwuegbu, JSC remarked
 that, “The removal of a director under section 175(1) of the Companies Act, 1968 may be costly to the company because his removal does not prejudice any right which he has to compensation for loss of office or to damages for wrongful dismissal ….” 

However, a director will not be entitled to compensation if he or she:
 

i. 
is guilty of fraud or gross misconduct; ii. 
instigated or has taken part in bringing about his or her removal as director; iii. 
resigns. 

Discussing the effect of subsection (6) of section 262 of the Act which states that „nothing in the section shall be taken as derogating from any power to remove a director which may exist apart from the section‟, a respected contributor, Osuji, suggests that the statutory power of removal of a director should only be exercised where the articles are silent on the removal of the director, or where it is impracticable or difficult to remove the director in accordance with the provisions of the articles or the service contract. The reason, he says, is that a director removed in accordance with the articles cannot bring an action for breach of contract since the removal was effected as provided in the articles which constitute a contract between the director and the company.
  

CHAPTER FOUR

POWERS AND PROCEEDINGS OF DIRECTORS

Section 38 of the Companies and Allied Matters Act
 gives a company all the powers of a natural person of full capacity for the furtherance of its authorized business or objects. These powers of the company are given to directors in section 63(3) of the Act and usually set out in the Articles, to the extent that the board of directors may exercise all such powers of the company as are not expressly reserved to members in general meeting. 

The powers of directors of a registered company in Nigeria include the powers to pass board resolution proposing reduction and preparation of proposed scheme of reduction of share capital;
 appointing company representative;
 proposing alteration of Articles of Association;
 appoint company secretary;
 appoint first auditors of the company;
 appoint new directors to fill any casual vacancy however arising;
 convene and adjourn company‟s meetings;
 authorizing the company Secretary to summon general meeting of the company;
 allot shares;
 make calls on unpaid shares;
  recommend amount of money to be declared as dividends; 
 make provisions by the issue of fractional certificates or payment in the case of shares or debentures becoming distributable in fractions,
 prepare financial statements and fix financial year for the company;
 prepare directors‟ report
 and institute actions in the name and on behalf of the company.
  Generally, the wide powers conferred on the directors are exercisable collectively as a board and not individually by members of the board. However, some of the powers may be entrusted or delegated to a committee of directors or a managing director.
 In addition, in the normal course of business, directors may also need to delegate some of their powers to staff and officers.
 It is only when directors act as a board that they are regarded as an organ or agents for their company and therefore entitled to exercise the powers vested in them by the Act or the Articles.
 

The directors may appoint one of themselves as Chairman of the board of directors who shall preside over the board meeting
 and also over general meeting of the company.
 The directors may meet, adjourn and regulate their meeting as they think fit, provided that the first board meeting must not be later than six months after the company‟s registration.
 However, for a private company, a resolution in writing signed by all the directors entitled to receive notice of a meeting of directors shall be as valid and effectual as if it had been passed at a meeting of the directors duly convened and held.
 This is so whether the board of directors is of a public or private company. In all the directors‟ meetings, each director is entitled to one vote.293 

The quorum for meeting of the board of directors shall be two where there are not more than six directors. Where there are more than six directors the quorum shall be one-third of the number and where the number is not a multiple of three, one-third to the nearest number. The quorum for committee meetings shall be fixed by the board, but where no quorum is fixed the whole committee shall meet and act by a majority.
 It is provided that where the board is unable to act because a quorum cannot be formed the general meeting may act in place of the board. Likewise, the board may act in place of a committee where it is unable to form a quorum.
 

DUTIES OF DIRECTORS 

Directors‟ duties are a series of statutory, common law and equitable obligations owed primarily by members of the board of directors to the company that employs them. These duties are analogous to duties owed by trustees to the beneficiaries and agents to principals, respectively, and usually serve as controls over the wide-ranging powers vested in the board by the company.  

The duties of company‟s directors are broadly classified into two categories, namely; (i) general duties 
and (ii) statutory duties. 

General Duties   

The general duties of directors are of two broad kinds, to wit; the fiduciary duty of good faith and the duty of care and skill. Both kinds of duties have fundamental differences and have charted different evolutionary courses in history, the one deriving from Equity and the other from Common Law.
 

Fiduciary Duty of Good Faith 

Section 279 of the Act imposes on a company‟s director fiduciary obligations in his relationship towards the company; he is obliged to observe the utmost good faith towards the company in any transaction with it or on its behalf. The fiduciary relationship of directors is owed with the company in two circumstances, namely: (a) where a director acts as an agent of a particular shareholder, and (b) where even though he is not an agent of any shareholder, such a shareholder or other person is dealing with the company‟s securities. 

The company‟s directors when acting either individually or collectively as a board are enjoined to observe the following fiduciary duties. 

The duty of utmost good faith.
  

The duty to act in the best interest of the company as a whole.
 

The duty to exercise power for proper purpose and not for collateral purpose.
 

Duty not to fetter discretion.
 

Duty to avoid conflict of interest.302 

Directors are required to act at all times in what they believe to be the best interests of the company as a whole, so as to preserve its assets, further its business and promote the purposes for which it was formed, and in such manner as a faithful, diligent, careful as ordinary skillful director would act in the circumstance.
Thus, in Artra Industries Nigeria Ltd v. Nigerian Bank for Commerce & Industry,
 the Supreme Court, while interpreting the scope of section 279(3) of the Act, held:  

“In exercise of the management power and duties conferred upon them by S.63 (3) CAMA the directors of a company must adhere strictly to the statutory provisions which enjoin them to consider the interest of the company as paramount”.
 

In the course of performance of their duties, directors are also enjoined to generally have regard to the interests of the company‟s employees and members.
 

Section 279(5) of the Act imposes a duty on directors to exercise their powers properly for the company, but not for collateral purpose.
 While in many instances an improper purpose is readily evident, such as when a director is looking to feather his or her own nest or divert an investment opportunity to a relative, greater difficulties arise where the director, while acting in good faith, is serving a purpose that is not regarded by the law as proper. The test is therefore to ascertain the controlling motive behind the director‟s action.
 Directors are also required to exercise independent judgment. As trustees of the Company, directors can neither fetter their discretion in relation to the exercise of their powers, nor bind themselves to vote in a particular way, without the consent of the company as the beneficiary, at future board meetings.
 The directors are on a board to act in the best interests of the company as a whole, not to represent the interests of just one shareholder or even a group of like-minded investors. This rule applies irrespective of the circumstances in which a director has been appointed.  

Consequently, a director cannot make a valid agreement among other directors or with shareholders or outsiders to vote in a particular way at board meetings. Any such agreement if at all made, even in good faith and for good motive, is invalid ab initio.
 
As fiduciaries, directors are strictly under a duty not to allow any personal interest to conflict with their duties as directors to the company.
 The law takes the view that good faith must not only be done, but must be manifestly seen to be done, and zealously patrols the conduct of directors in this regard; and will not allow directors to escape liability by asserting that their decision was in fact well founded. Accordingly, the director shall not, in the management of the affairs of the company, or in the utilization of the company‟s property, make any secret profit or achieve other unnecessary benefit.
 
Thus, any secret profit or unnecessary benefit made by a director contrary to the provision of the Act and in breach of the section is accountable to the company.313Similarly, company directors are not supposed to use their position as directors to involve in other things including business where they have personal interest.
Where, however, the company‟s Articles permits a director to contract with its company, such a director must disclose his interests in the proposed contract at the board meeting.
 This duty of disclosure ensures fairness in the dealings. The director‟s declaration of interests in the proposed contract must be made at the board meeting at which the question of entering into the contract is first considered or if the director was not at the date of that meeting interested in the proposed contract, at the next meeting of the board held after he became so interested, and in a case where the director becomes interested in a contract after it is made, the said declaration must be made at the first meeting of the board held after he becomes so interested.
 A director will however be liable and accountable for any profit made before declaring his interest.
 Similarly, if a director makes a contract with the company and does not disclose his interest, that will constitute breach of trust.  

Directors are equally prohibited from taking undue advantage of their position by entering into guarantee for loans to the director of the company or its holding company;
 and making payments to a director of a company by way of compensation for loss of office or retirement unless disclosed to and approved by members of the company in general meeting.
 By section 284 of the Act, a director is restricted from entering into an arrangement when such director is to acquire from the company or sell to it, non-cash asset of a requisite value without the approval by the resolution of the general meeting.  

Directors also owe onerous and most challenging duty not to make secret profits and exploit corporate assets, information and opportunities. Section 280 of the Act bars directors from making any secret profit whereas section 287 (1) adds flesh to this expressly prohibiting directors from receiving bribes, gifts or commission, either in cash or kind from any person or a share in the profit of that person in respect of any transaction involving his company in order to introduce his company to deal with such a person, unless the gift is made in a form of unsolicited gift and as a sign of gratitude after the transaction has been completed, provided the director declares it before the board and ensures that the declaration and decision of the board approving his keeping the gift are entered in the minutes book of the directors.
  

Directors like other officers of the company are duty-bound not to misuse corporate information, either during or after resignation, concerning any property, trade or secret entrusted in them by virtue of their position. The duty subsists even after resignation or termination of appointment and renders the directors accountable and liable to action for injunction and recovery of any secret profit or benefit made from misusing the information received by virtue of their previous position in the company.
 It is immaterial that the company also benefited from the secret profit or that the gift was received in good faith
 or that the director acted bona fide
or that the company is unable or unwilling to perform any functions or duties under its Memorandum and Articles;
 even resignation by a director is also not an excuse for breach of duty.
Hence, Lord Denning MR in Scottish C.W.S. Ltd v. Meyer,326while examining the onerous obligation of multiple directorship in competing companies stated that “a director holding interlocking directorships is walking a tight rope”.
 

Duties of Care and Skill 

The Nigerian Company law has significantly improved on the Common Law position on directors‟ duty of care and skill. Unlike the subjective standard at Common Law as laid down Per Romer J, in Re City Equitable Fire Insurance Company328  the Act has imposed on every director the objective professional standard to, in the exercise of powers and discharge of his official duty, observe care, diligence and skill in the degree expected of a reasonably prudent director in comparable circumstances.
The standard of care imposed by the Act is the same for both executive and non-executive directors.
 By implication, section 282(4) of the Act requires non-executive (outside) directors to be more proactive in the discharge of their duties.  

As the Court of Appeal of New South Wales in Australia rightly observed in Daniels v. Anderson,
 that the “concept of a sleeping or passive director has not survived and is inconsistent with the requirements of current company legislation”. The professional standard is in line with the enormous powers vested in the company director under section 63(3) of the Act.
 This provision is clearly an invitation to the court to apply an objective standard to the conduct of directors in light of the peculiar circumstances of each case.
Failure to take such reasonable care renders the director liable in an action for negligence and breach of duty.334 

In Delta Steel Nigeria Ltd vs. American Computer Tech Inc.335the court held that since the directors and managers control what the company does, the state of the mind of this special class of employees is the state of mind of the company, and thus the company is bound by the acts of its directors and managers.
 

The directors must act in the best interest of the company which implies the interest of the present and future members of the company on the footing that company would be continued as going concern. Any provision in the company‟s Articles or in any agreement that excludes the liability of the directors for negligence, default, misfeasance, breach of duty or breach of trust, is void. The company cannot even indemnify the directors against such liability.
 

A director being an agent of the company is bound by the maxim „delegatus non potest delegare’ and therefore must perform his functions personally. However, he may delegate his duty under certain conditions.
  

Section 279 of the Act provides that where a director is allowed to delegate his powers under any of its provisions, such a director shall not delegate the power in such a way and manner as may amount to an abdication of duty. 
Statutory Duties 

Apart from the fiduciary duties and duties of care and skill which are well clearly spelt out by the Act, there are other numerous statutory duties which are imposed on company‟s directors. They include disclosure of director‟s shareholding,
general duty to give notice of some personal matters,
 particulars of directors in trade catalogues, trade circulars, show-cards and business letters on which the company‟s name appears,
 file return of allotment,
 prepare and place at the annual general meeting along with the balance sheet and profit and loss account a report on the company‟s affairs including the report of the board of directors,
make a declaration of solvency in the case of members‟ voluntary winding up,
 substantial property transactions involving directors
 and prohibition of secret payments, gifts or bribes to directors.
 

It suffices to mention that the statutory duties of directors to keeping of registers and books of accounts, making returns to the Register of Companies, duties relating to meetings and notices as well as duties relating to prospectus, issue of shares. Some of these duties are penal, others in addition to being penal create personal liability to third party, hence there are penalties for their breach. For this reason the statutory duties act as a powerful restraining influence on the activities of the directors.
 

BREACHES OF DIRECTORS’ DUTIES  
It is imprudent as well as impossible to lay down any abstract definition of what a director‟s duties should be. The responsibilities of directors must vary with the nature of the company or their special position as defined by the Articles of Association. The matter complained of must be judged against the background of the realities of the case and a combination of circumstances may in one case constitute whilst in another fail to constitute a breach of duty. A conscious act of wrong doing as well as culpable and deliberate inadvertence to an obvious duty may so constitute a breach of duty and to this extent cases generically described as breaches of duty do fall within either the commission of a positive wrongful act or a remissness of a significant degree.
 

Most of the powers of directors are „powers in trust‟ and therefore should be honestly exercised in the best interests of the company and not in the interest of the directors or any section of members.
Therefore, where a director acts dishonestly against the interest of the company, he will be held liable for breach of fiduciary duty.
 
Similarly, directors are the trustees for the moneys and properties of the company handled by them, as well as exercise of the powers vested in them.351As such, if they dishonestly exercise their powers and perform their duties, they will be liable for breach of trust and may be required to make good the loss or damage suffered by the company by reason of such dishonest acts. 

They are also accountable to the company for any secret profits they might have made in the course of performance of duties on behalf of the company.
Directors can also be held liable for their acts of „misfeasance‟ i.e., misconduct or wilful misuse of powers.
Directors are also supposed to act within the parameters of the provisions of the Act, Memorandum and Articles of Association, since these lay down the limits to the activities of the company and consequently to the powers of the board of directors. Likewise, the powers of directors may be limited in terms of specific restrictions contained in the Articles of Association. The directors shall therefore be held personally liable for acts beyond the aforesaid limits, being ultra vires the company or the directors.   

In the same vein, directors are required to, in exercising their powers and discharging their duties to the company, exhibit reasonable skill and care as expected of them as prudent businessmen. They shall therefore be deemed to have acted negligently in discharge of their duties and consequently be liable for any loss or damage resulting there from. 

LIABILITIES AND SANCTIONS FOR BREACHES OF DIRECTORS’ DUTIES 

It is generally expected that since directors‟ acts are regarded and treated as those of the company itself,
 the responsibilities for their actions as a board ought to be collective. However, the law in certain instances will hold every director individually responsible for actions of the board in which he participated and shall not, unless justified, be relieved of such responsibility for reason of absence from the board‟s deliberation.
 
Thus, directors will be personally liable in damages for failure to state any particular facts or misstatement of facts in the company‟s prospectus. With regard to allotment, directors may incur personal liability for irregular allotment; failure to repay application monies in case of minimum subscription having not been received the stipulated period of issue; or for failure to repay application monies when application for listing of securities is not made or refused.356  

Directors in their capacity as officers will be personally liable for failure to file the return of allotment with specified particulars within the stipulated time.
 

Directors will also be held personally liable where their liability is made unlimited in pursuance of section 289 of the Act. It is provided in section 288 of the Act that in a limited liability company, the liability of the directors, managers or managing director may be unlimited if so provided in the memorandum of association. Where the articles so authorise, such a company may be by special resolution render the liability of its directors, managers or managing director unlimited.  

Similarly, directors may be made personally liable for the debts or liabilities of a company by an order of the court under section 507 of the Act.
Such an order shall be made by the court where the directors have been found guilty of fraudulent trading.
  

Section 506 of the Act, in this regard, provides that if in the course of the winding up of a company, it appears that any business of the company has been carried on in a reckless manner or with intent to defraud creditors of the company or creditors of any other person for any fraudulent purpose, the court, on the application of the official receiver, or the liquidator or any creditor or contributory of the company, may, if it thinks it proper so to do, declare that any persons who were knowingly parties to the carrying on business in the manner aforesaid shall  be personally responsible without any limitation of liability for all or any of the debts or other liabilities of the company as the court may direct.
 Directors may also be personally liable where they knowingly and wilfully authorise or permit commencement of business of the company without first of all affixing or engraving the name of the company outside every of its office or on its common seal, respectively,  or mentioning the company‟s name in all Bills of Exchange, business letters, notices, advertisements and official publications.
 Similarly, a director may be personally liable where the company carries on business without having at least two members
 or without having at least two directors.
  

If the company carries on business for more than six months after the membership has fallen below two, every director or other officer who knows that it so carries on business is liable jointly and severally with the company for the debts of the company contracted during that period.364With regard to the number of directors, section 246(3) of the Act provides that a director or member of a company who knows that the company carries on business after the number of directors has fallen below two for more than sixty days is liable for all liabilities and debts incurred by the company during that period. 

Directors are generally entitled to remuneration and other payments out of the fund of the company. The remuneration of directors is apportionable but a director, who receives more money than he is entitled to, shall be guilty of misfeasance and be accountable to the company for such money.
 Section 390(7) of the Criminal Code Act provides that any director or officer of a company who steals company funds is guilty of a felony and liable to imprisonment for seven years. 

By section 128(2) of the Act, any director of a company who knowingly contravenes or permits or authorizes the contravention of any of the provisions of the Act with respect to allotment shall be liable to pay compensation to the company and the allotee, respectively, for any loss, damages or costs thereby sustained or incurred. Similarly, all directors who knowingly pay, or are party to the payment of dividend out of capital or otherwise
in contravention of the Act shall be personally liable jointly and severally to refund to the company any amount so paid.
 
Other provisions of the Act prescribing offences and penalties for erring directors include section 348 for laying a faulty financial statement before any meeting of shareholders; section 502  for officers of a company in liquidation  antecedent to or in the course of winding up. Section 503 of the Act also prescribes penalty for falsification of company books; section 504, for frauds while section 505 prescribes the liability for not keeping proper accounts. Section 507 prescribes the power of law courts to assess damages against delinquent directors while the prosecution of delinquent officers and members of the company is provided for in section 508 of the Act. 

Section 279 (8) of the Act prohibits insertion or inclusion in the Articles of Association, resolution or contract, or any form of exemption from liability to a director, for any breach of his duties.
 

 REMEDIES FOR BREACHES OF DIRECTORS’ DUTIES 

The law provides for a variety of remedies in the event of a breach by the directors of their duties. Firstly, the company itself can bring a claim against the erring director if it can show that it has suffered some loss.  

Thus, the following remedies are available to the company, to wit; 

Summary dismissal/Termination or removal; 

Injunction or declaration; 

Damages or compensation; 

Rescission of the relevant contract and restoration of the company‟s asset if the same is traceable; and/or; 

Account for profits.  

Section 279(9) of the Act expressly stipulates that any duty imposed on directors shall be enforced against the director by the company.
  Claims by a company are often retrospective in the sense that they can be brought by members of the existing board against their predecessors.
 Errant directors can also face claims against them when a company is sold. The new „owners‟ may appoint new directors and, if things go wrong, they may cast around for past breaches of duty and the opportunity to hold the old directors to account. 
Claims can equally be made by a liquidator or administrator. Once a company becomes insolvent, a liquidator or administrator, as the case may be, will be under a duty to consider a claim against a director where a breach of duty is discovered. A claim will be treated as an asset of the company; it would be pursued and realised for the benefit of creditors. 

The provision of section 279(9) of the Act is applied subject to the exceptions under section 300. Thus, shareholders can bring a claim against a director in the name of the company to recover the company‟s loss.
 Whatever the circumstances, regardless of who is in the right and whether or not there has been a breach of duty, shareholders always have the right to remove a director by ordinary resolution.That a right is enshrined in statute and cannot be taken away by a company‟s Articles.
  

One of the most important aspects of corporate share ownership is the payment of dividends. Dividends are payable only out of profits. In other words, dividends cannot be paid out of issued capital and contravention of this principle will make director personally 

liable. 
   

DEFENCES AGAINST LIABILITY FOR BREACHES OF DIRECTORS’ DUTIES 

Directors are exempted from liability in the following instances. 

Firstly, when a director contracts as agent on behalf of the company, like any other agent, he is not personally liable on the contract except where he contracts in such a way as to assume personal liability.
 

Generally, it has been said that any director who personally commits a fraud or any other tort in the course of his duties is liable to the injured party. This is upon the basis that whoever commits a wrong is personally liable for it, even if he acts as an agent or servant on behalf, and for the benefit of another.
 

However, with regard to torts resulting from imprudent exercise of powers, directors are not personally liable “unless the imprudence is so great and so manifest as to amount to negligence, and the court will not visit directors with the consequences of a mere error of judgment when they have acted in good faith and have intended to do what was right and best for the interest of the company”.
 
Secondly, a director is relieved of liability under section 280 (1) and (2) of the Act if he properly declares interest or a gift is made in accordance with the provisions of sections 277 and 280(6) of the Act, respectively. That is, where a director discloses his interests before the transaction and before the secret profits are made before the general meeting, which may or may not authorise any resulting profits, he may escape liability, but shall be liable and account for every secret profit made if he discloses interests only after he has made the secret profits. 

Similarly, even where a director‟s breach of duty is clear, the shareholders can ratify it after the event by passing an ordinary resolution. The members in general meeting are empowered to ratify or confirm any action taken by the board of directors.
  Section 66(1)(a) of the Act provides that a company is bound by the act of its officer or agent not only where he is expressly authorised but equally so where the authorization is implied. In as much as a company director is not expected to abdicate his responsibility, he is however entitled to rely on the judgments of responsible assistants with the requisite knowledge, training and expertise and also to assume that qualified staffers are performing the duties of their offices with competence.
 Section 279(5) of the Act imposes a duty on directors to exercise their powers properly for the company, but not for collateral purpose. However, the power, if exercised for right purposes, does not constitute any breach of directors‟ duty, even if a member of the company is incidentally affected adversely. 

Similarly, a director is not bound to give continuous attention to the company‟s affairs. His duties are of intermittent nature to be performed at periodical board meetings, and at any meetings of any committee of the board upon which he happens to be placed. He is not however bound to attend all such meetings, though he ought to attend whenever, in the circumstances, he is reasonably able to do so.379  In respect of duties that, having regard to the exigencies of business and the articles of association, may properly be left to some others. In the same vein, a director who has not authorised nor discovered a fraud committed by his co-directors where there are no circumstances to put him on inquiry cannot be held responsible for it.
However, he will not be exonerated from liability if his lack of knowledge is as a result of absence from the board‟s meeting without 

justification.381 
Section 558 of the Act gives the court power to grant relief to officers of a company in certain circumstances and by section 567(1) of the Act, a director is an officer of the company. Therefore, a director in breach of a duty may be relieved of any liability if he can convince the court that he acted honestly and reasonably in all the circumstances. This might happen where a director acted in good faith even if the acts were ultra vires, provided the director reasonably believed them to be intra vires,
  but a director of a company who deals with legal matters without seeking legal advice at all and prefers to deal with the matter himself without proper consideration cannot be said to have acted reasonably.
  
Section 284 of the Act expressly prohibits arrangement with a company by a director of the company or its holding or a person connected with him for the acquisition of non-cash assets of requisite value of another company or its holding in which such a director or the person connected with him has pecuniary interest, unless such arrangement is first approved by a resolution of the company in general meeting, will render the director and the person so connected, and any other director of the company who authorises the arrangement or any transaction entered into contravention thereof guilty and liable to account for the proceeds thereof.384 However, such a director will be exonerated from liability if he can show that he took all reasonable steps to secure the company‟s compliance with section 284,
 or that at the time the arrangement was entered into, he did not know the relevant circumstances constituting the contravention.
 

In practical terms, therefore, the final decision on the extent of a director‟s duties over the whole range of his activities is left to the discretion of the court, which is thus able to make a clear distinction between the conduct to be expected of full-time (executive) and of part-time (non-executive) directors, and to lay down more general standards of a business practice and morality. Directors need not wait for proceedings against them before seeking the court‟s protection. They can bring their own action for a court order to exempt them from liability. 

It should be noted that the inability or unwillingness by a company to perform its functions or duties is not a defence to any breach of duty by the director.
  
CHAPTER FIVE

SUMMARY AND CONCLUSION

5.1 Summary

This article considers the duties imposed by law and sound principles of corporate governance that directors of a company should adhere to. It posits that it is 'in the best interest' of a public company that directors should not only discharge their duties dutifully, as required under the law, but also act 'conscientiously,' in accordance with sound principles of corporate governance. The article asserts that the Securities and Exchange Commission (SEC) Code of Corporate Governance for Public Companies (SEC Governance Code) is not intended as a rigid set of rules, but as a guide to facilitate sound corporate practices and minimum standards of corporate governance expected particularly of public companies with listed securities. The responsibility for ensuring compliance with the principles and provisions of the SEC Governance Code lies primarily with the Board of Directors.
5.2 Conclusion

From the 'sudden bankruptcy of Enron in 2001' to WorldCom and Tyco joining 'the ranks of infamy' as well as 'the collapse of Lehman Bros.', adherence to sound corporate governance principles plays cannot be overemphasized.
 Gone are the days when public companies and even non-companies alike could afford to 'keep doing business the same old way' without any form of 'corporate ethics' to guide corporate dealings. Such public companies definitely need not be told that it is in always in the best interest of public companies to ensure that directors not only discharge their duties as required under the law but also in accordance with sound principles of corporate governance. Consequently, whilst it is noted that the SEC Governance Code is not intended as a rigid set of rules but expected to be viewed and understood as a guide to facilitate sound corporate practices, it is pertinent to note, as rightly stated by the very respected learned Professor of Law and Senior Advocate of Nigeria, Prof. Konyinsola Ajayi SAN that: "[a] genuine embrace of Corporate Governance will bring about a positive multiplier effect on the corporate success and wellbeing of a corporation”.
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