AN INVESTIGATION INTO THE APPLICABILITY OF NATURAL LAW PRINCIPLES TO THE LAW OF NEGLIGENCE IN NIGERIA
ABSTRACT
The essence of creation of man in any environment is to interact, relate and have dealings with each other, in these relationships, certain level of moral standards is expected to be maintained which has necessitated the need for a guiding of conduct.

Hence, the introduction of the law which is regarded as rules, and principles set out in order to streamline the activities of man with each other.

Natural law theory emphasizes that, law has a divine or supernatural origin and for human laws to be legally valid, they must conform to nature of man and dictates of reason. Human laws should stand or fall according to the dictates of the latter, just as the sun is ordained to rise from the east.

Also, as it is unavoidable that a man should interact with one another , the law of Negligence presumes the existence of a duty of care towards each other, it is however of no doubt that acts and omissions are bound to arise from such interactions which may result into unforeseen damages especially , when negligence is involved.

Thus, in the course of this work, effort will be geared towards focusing on how the natural law can be embedded into the modern law of negligence i.e the law as it is and the law as it ought to be. By so doing, a framework for harmonizing the two laws would have been provided.
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CHAPTER 1
GENERAL INTRODUCTION
1.0.0:  INTRODUCTION
The preponderance of a system of laws directing human activity has perpetually been one of the most noticeable characteristics of every given culture. As a consequence, it is incontestable that the principles of the law of negligence, in conjunction with the idea of natural law, are of tremendous significance to the human species.

Thus, natural law was the first socio-political theory that compelled us to discover the need to realise and appreciate how moral objectives and reasons can relate to law. It further leads us to exercise our minds on issues such as what good law can be used to achieve for human society. In conclusion, natural law was the first socio-political theory that compelled us to discover the need to realise and appreciate how moral objectives and reasons can relate to law.

According to Finnis1, the goals of natural law are to determine the conditions and principles of good and right order in society via the use of a practical mindset. It is the proposition of optimistic optimism for the continuation of human progress and our species' continued existence.

1 A selection from J.M. Jurisprudence, page 54 in Spectrum Books

race. It is evident that the ideas of classical natural law have had a significant effect on the legal system in Nigeria, particularly with regard to the concept of negligence.

However, in order to ensure the unbroken continuity of the life of any community, it is necessary to preserve a non-negotiable minimum link of ethical conviction and rational thought. In essence, the law of negligence presumes that a man owes a duty of care to another man in ensuring that he does not engage in any activities or fail to do an act of which may pose a consequential injury on another man. This is because it is natural that no man should do any act or omission that will endanger others. A additional assumption of this rule is that the natural consequence of a man's activity is intended by him since he ought to have predicted what would be the effect of his acts or omissions. This is because the natural consequence of a man's action is the natural consequence of his action.

In other words, it is anticipated of a man that he will perform his actions with an increased level of care and vigilance, and if he does not, it will be considered a case of negligence, which is a breach of a legal duty of care. This will occur if the man acts in a manner that is contrary to what is expected of him. According to Peason J2, the fundamental principle is that,

"Negligence is either the act of doing something that a reasonable man in that circumstance would not do or the failure to do something that a reasonable man would have done in that situation," the definition of negligence states.

The Fifth Edition of 2 Dias' Jurisprudence page 161 of the Butterworths London edition

The persistent declaration that there are some objective moral principles that can be found by reason is considered by naturalists to be the essential component of natural law. One may say that this is the essence of natural law. As can be seen from the above, there is absolutely no room for question that, after conducting a thorough investigation and evaluation of the topic at hand, it will undoubtedly become apparent that the legal concept of negligence includes a specific phrase that makes reference to natural law.
Background of study 

Since the beginning of the Greek civilization, the concept of natural law has played an important part in the fields of ethics, politics, and law. So far, this has been the case.

It has, in essence, provided a moral justification for the present social and economic order, in addition to other legal systems. By debating about what the law "is," one is really arguing about what the law "ought" to be since it is based on a higher rule that is governed by reason. As a result, as a foundation for this investigation, the natural law philosophy maintains that it is possible to have objective standards, which may be discovered through searching for the rational order in both nature and in man.

Objectives of study 

Undoubtedly, man‟s life was modeled after the peaceable nature around him but the refusal to follow and be submitted to it has left him in a state of chaos and injustice.

However, if man would return to the state of nature as it were, he would be able to live more peaceful and enjoyable life.

Thus, the specific objectives of the study are to;

examine the relevance of natural law principle to the law of negligence 

appraise the state of peaceful existence of a man while the principle of natural law is being recognized. 

To consider the need to harmonize natural law and positive law (law of negligence). 

Focus of Study 

In Nigeria, natural law has undoubtedly exercised the most profound and enduring influence of upon many aspects of Nigeria laws. However, with special regards to the law of negligence, the impetus it gave through the emergence of duty of care is of great essence. Therefore, the focal point of this work is to really consider the principles of law of negligence as the reminiscence of natural law using Nigeria context.

Scope of study 

This research work shall cover the status of natural law, the general principles of natural law and the principles of law of negligence. However, the work will spread to actually appraising the interplay between the two laws in Nigeria.

Methodology 

This concentrates mainly on the description of the methods and procedure, sources and the techniques used in the collection of data for this work.

From the foregoing, in any research work especially with the emergence of modern global world, the veritable sources that can enhance easy access to current information and research materials includes:- the primary sources which are; statutory provisions, judicial authorities e.t.c and the secondary sources which includes: opinions of legal writers, use of textbooks, essays, seminar lectures, articles in newspapers and materials from the internet e,t,c.

In view of the nature of this research work, and in order to achieve the aim of a concrete analytical work, both primary and secondary sources of information shall be employed and the study will be subjected to content analysis.

Literature Review

One of the significant characteristic of jurisprudence is the recognition it gave to the relationship between Natural law and positivism. There are trends of contributions on Natural law positive law (with special consideration of law of negligence ) from various writers, early thinkers, jurists and legal practitioners among which are; Adaramola 3, Elegido 4, T.O Elias 5, Dias 6, A.O Sanni 7, M.I Jegede 8, Tunji Braithwaith9 and also a project work on the relevance of classical Natural law theory to the Nigeria Legal System by Dairo Adebola 2000. Thus, these contributions, views and opinions will be duly highlighted in the course of this study.

According to Thomas Aquinas 10, there is no law unless it be just, thus all human enacted laws are in accord with reason to the extent that they derive their source from

Funsho Adaramola, Jurisprudence Lexis Nexis 4th Edition,2008 
Elegido J.M, Jurisprudence pg. 158 
Elias T.O, Jurisprudence text and commentaries edited 
Dias Jurisprudence 
Sanni A.O, Introduction to Nigeria Legal method 
Elias T.O, „Nigeria Essays on Jurisprudence 1993‟. 
Tunji Braithwaith, „The jurisprudence of the living oracles‟. 
in his write up “The subordination of human laws to natural laws” 

the Natural law and if a human law is at variance in any particular way with the Natural law, it is no longer law but rather a corruption of law.

Obviously, this view of Thomas revels that, there is and there should be a certain connecting factor between positive law and Natural law of which is being just and in accordance with reason, this tend to establish the principle of practical reasonableness emphasized by law of negligence. An important submission also relevant top this course of study is the view of Finnis adopted by J.M.Elegido11 in his book where he outlined that there is a significance to the requirement of practical reasonableness of which is that, they are the principles one has to apply in order to attain the basic good of succeeding in living according to reason as the underlying theory of the principle of law of negligence.

Furthermore, on the need to align the two laws, A.O Sanni 12, writes that Natural law is not the law of any nation, it is universal, a man if guided by observation and reason is capable of making good and just laws which are in line with Natural law. In addition, by recognizing Natural law as a platform for any positive law, it offers a positive compliment to such a law.

Jurisprudence by Elegido J.M. 
Introduction to Nigeria Legal method by Sanni A.O Thus, according to Lord Lloyd of Hamstead Q.C 13, Natural law has afforded a valuable and important weapon by regarding positive law as based on a higher law ordained by God or natural reason and the actual legal system acquires a sanctity it would not otherwise have possessed.

As it is of course no doubt that nature has endowed man with moral sense reason of which propels him to do what is good and avoid evil, this hopefully established a link between Natural law and the law of negligence, also, to a Nigerian writer, Adaramola in his book 14, he submitted that, Natural law has being hinged on the collection of objective moral based on the very nature of the universe and discoverable by human reason and designed to serve as a model to which state ales i.e positive laws must conform. It therefore suffices to say drawing from the contribution of Tunji Braithwaith15 that Natural law is basically a model from which any law through some principles are being picturerised. To him, “ since all things which are subject to divine providence are measured and regulated by the eternal law, it is clear that all things participates to some degree in eternal inclinations to those actions and aims which are proper to them, but of all others, rational creatures are subject to divine providence in a

Introduction to Jurisprudence by Lloyd 4th Edition London Steve & sons 1979. 
Funsho Adaramola Juriprudence pg. 69. 
The Juriprudence of the living oracles, pg. 76. 
very special way being themselves made participants in providence in that they control their own actions and the actions of others so they have a certain share on the divine reason itself deriving there from a natural inclination to such actions and the ends are fitting.”
However, one must not fail to mention the contribution of D. A Ijalaye in his write up


“Natural law and the Nigerian Experience” 16, where he writes the concept of reasonableness in the law of torts as a reminiscence of Natural law ideas. Hence, in the case of Bourhill v. Young 17, Lord Russell said;

‘In considering whether a person owes a duty of care to another which will render him liable to that other in damages for negligence, it is material to consider what the defendant ought to have contemplated as a reasonable man’.
It is important to note that, natural law principle of reasonableness has been elastic as to cover rescue cases. In this connection, it has long been established that if a person by his own negligence put another person in the to a position of a kind that invites rescue, that negligent person is not liable only to the person that has been imperiled but also to

Nigeria Essays on Jurisprudence 1993 pg. 17 
(1942) 2 E.R 396 pg. 401. 

the person who subsequently come to rescue the victim. This is termed “fair and just principle”.

D.A Ijalaye furthered that, it can be asserted that the latin maxim “sic utere tuo ut alienum non laedas ” is a good example of the principle of reasonableness which is applicable in the Nigerian law of torts, Simply put, the maxim means “use your own rights so that you do not interfere with the rights of another person”. To Dias 18, though a man can to a large extent control his own destiny, he too is decision as are necessary for the attainment of higher and better things is peculiar by virtue of this reason.

From another perspective, Grotious 19, a Dutch Statesman and protagonist in his book which constitutes an indelible mark in the rational nature of a man and the social nature of man society, he deduced natural law as being principles of human reason.

Also, among the rules and principles formulated by him which today constituted the nuclei of the fundamental principles of international law is the reparation for damage

Dias Jurisprudence 5th Edition, RWM Dias London 1985 pg. 161 
Grotius, “De jure Belli ac Pacis” 
caused by one‟s fault and the recognition of certain acts and omissions meriting punishment. Worthy of mention is the declaration of Jac Maritain that 20;

‘I take it for granted that we admit there is a human nature and that human nature is the same for all men. I take it for granted that we also admit that man is a being who is gifted with intelligence who as such, acts with an understanding of what he is doing and therefore with the power to determine for himself the end which he pursues ‘.
Obviously, various contributions that were gathered have been reviewed and the fundamentals of the contributions and opinions are;

1. The requirement of practical reasonableness by natural law enjoins man to do what is good and avoid evil.

2.As such any human law that contravenes natural law is not a law but a corruption of law

3.The principle of law of negligence is derived from the elementary principles of natural law.

20 Jac Maritain, Man and the State 1951 cf Lloyd d‟et al publication

However, contrary to the above opinions, the researcher is of the view that, there are some fundamental issues peculiar to the subject matter that were not considered. Thus, these will be highlighted and will be the contribution of the researcher.

In essence, the natural law principle of practical reasonableness which gave birth to duty of care has from another side of the coin being sidelined by the defence of contributory negligence if successfully raised, this tend to represent a negation of a source of law by the law itself. For instance, in a situation whereby a man had not really acted within the required minimum standard of reason, a defence that the victim had negligently contributed to his own peril may be a valid justification for the defendant‟s negligent conduct. In such a situation, the issue which will be considered will be less of whether the negligent man acted or omitted an act reasonably or otherwise, but it will be more of whether the injured victim had negligently contributed to his own injury.

Furthermore, the natural law posited that, nature has endowed unto man a moral sense of reason which propels him to do what is good and avoid evil, however, one of the elementary principles of law of negligence is that, a man cannot be expected to take precautions against dangers which he cannot be reasonably to have been anticipated. One may then be forced to ask the question that, to what extent is a man expected to be reasonably cautious against dangers ?, even in the face of the possibilities of natural events which may precipitate into situations that may endanger the life of others.

Also, there is a presumption that, man is gifted with intelligence and power to understand, determine and foresees the end which he pursues. However, in my opinion, absurdity may ensue considering a man who does not have such high mental reasoning capacity and intelligence.

As a result of this, he may fail to duely recognize what might be the result of his acts or omissions but there is need for this consideration and clarification as he invariably constitutes member of the society. Therefore, to me, natural law is like a gold in the mine, a few grains of gold hidden in tons of waste.

Definition of Terms 

Generally, words bear multiple meanings, however, against the backdrop of any ambiguity that is likely to set in upon the meaning ascribed to certain terms used in this research work, there is need for working definition of terms.

Except as otherwise necessary, the terms shall be construed within the context they are used with the following meanings;-

Jus Naturale or Jus naturae 

This mean the natural law, law of nature, law or legal principles supposed to be discoverable by the light of nature or abstract reasoning or the law that supposes to govern men and people in a state of nature.

Law 

According to Black‟s Law Dictionary 6th Edition21, law is defined as that which must be obeyed and followed by citizens subject to sanctions or legal consequence. Also, according to Sir Lauterpacht, law is the maximum of socially obtainable morality.

Lex injusta non est lex 

This is a latin maxim meaning an unjust law should not be obeyed and not worthy of being called a law.

4.  Morality

This is the belief or ideas about what is right and wrong and about how people should behave.

21  Hersch Lauterpacht 1, 1978 pg. 13

Nature 

A kind, sort, type, order or general character of something.

6.  Negligence

This means the omission to do something which a reasonable man guided by those ordinary considerations which ordinary regulates human affairs would do or the doing of something which a reasonable and prudent man would not do.

7  Objectives

This connotes any subject which comes within the cognizance or scrutiny of the source, that is perceived, known, thought or signified.

8.  Positivism

This is to state the law as it is and not the law as it ought to be.

9.  Raison d‟ etre

The term is a latin word which implies the reason for the existence of a particular thing.

Reasonableness 

Fair, proper, just, moderate and suitable under the circumstance, fit and appropriate to the end in view. Thinking, speaking or acting according to the dictate of reason.

Sic utere tuo ut alienum non laedas. 

This is a common law maxim which means that, one should use his property in such a way as not to injure that of another.

Theory

The legal premise or set of principles upon which a subject matter rests.

Conclusion 

So far, this part of the research work has outlined the basis of the subject matter which is the introductory aspect. Also, it highlighted the background, objective, focus and scope of the study, methodology, the review of literature texts touching on the subject matter and the opinions of the researcher.

Therefore, one may safely conclude that, an attempt have been made to shed light on the elementary principles according to different writers, philosophers e.t.c.

While in the latter chapter, further attempt will be made to explain the basic principles of the topic under consideration.

CHAPTER 2
NATURAL LAW
INTRODUCTION 

We often commend certain things as good because they are “Natural” and condemn other things as bad because they are “Unnatural”. Any action that distorts human nature is also generally condemned as bad 22. Thus, for example, castration is generally regarded as evil. many people also do not hesitate to fault “sex change” and similar alteration of man‟s nature as evil.

Therefore, what is natural is generally approved as good while what is unnatural is generally condemned as bad, all these implies that, nature intends man to behave in certain ways and to do certain things. The contrary of this is that nature does not intend man, or more accurately, nature forbids man to do certain things or behave in certain ways.

22 Joseph Omoregbe, An introduction to philosophical Jurisprudence , pg. ix

The idea that nature intends man to do certain or behave in certain ways and on the other hand, refrain from doing certain things is the origin of the idea of law of law of nature 23. In essence, further attempts will be made in this chapter to expantiate on what Natural law entails viz a viz the history, relevance and the nature of Natural law for a better appreciation of the subject matter.

DEFINITION OF NATURAL LAW 

If it is to be reduced to its simplest term, Natural law mean what is “fair”, “just”, or “right”24. However, for a better analysis, natural law will be considered from two different perspectives by asking and attempting answers to the questions; what is

“Natural” and what is “law” which represents the salient words or phrases in the topic.

According to Black‟s Law Dictionary 25, “Nature” means ; a kind, sort, type, order, general character, and “Natural” means; untouched by man or by influence of civilization, wild, untutored and it is the opposite of the word “artificial” 26. The same source defines “Law” as that which is laid down, ordained or established. A rule or

Harris J.W , Legal Philosophies, 1990 pg. 53. 
Sanni A.O Nigeria Legal System, pg.23 
Black‟s law Dictionary 6th Edition pg. 1026. 
Ibid Pg.1026 
method according to which phenomenon or actions co – exist or follow each other. Law in its generic sense, is a body of rules of action or conduct prescribed by controlling authority and having binding legal force 27.

In summation, Black‟s Law Dictionary defines 28 “natural law” as a system of rules and principles for the guidance of human of human conduct which independently of man enacted laws or of the system peculiar to any people might be discovered by the rational intelligence of man and would be found to grow out of and conform to his nature.

It has been called different names by various people such as; moral law, law of nature, universal law, eternal law, divine law, law of reason e.t.c.

Alexander the Great natural law jurist said that; natural law is a law that is faultless, it is a right reasoning 29. The phrase “natural law” to the stoics may mean either of the following 2 things according to the present day usage;-

It may mean physical or scientific law 

Ibid Pg. 884 
ibidPg. 1026. 
(b) It may mean a superior (i.e to human law) system of law which is supposed or deemed to lay down general principle of behaving for the guidance of the human race.

Furthermore, the term “natural law” or the “law of nature” also portrays or may be viewed from 2 perspectives vis; the prescriptive and a descriptive meaning 30. In its prescriptive meaning, the law of nature is a universal precept or command intended by nature to regulate human behavior by enjoining what is good and refrain from evil. natural law in this sense, the prescriptive sense is synonymous to what Kant calls –

“The moral law”.

The other meaning is a descriptive meaning , in this sense, it is simply a formulation of the regulation with which certain things happen uniformly all over the world under certain conditions e.g law of Karma, law of gravitation e.t.c. The question of obeying or disobeying a law of nature in this sense does not arise since it is not a law that prescribes the way things should be done, but rather a law that simply informs us of the way things do actually happen.

Therefore, this study is concerned with natural law in its prescriptive sense. according to the exponents of the natural law doctrine, the law of nature embodies in itself both

30 Joseph Omoregbe ,An introduction to Philosophical Jurisprudence 1994, pg. xi.

legal and moral features and is consequently the ultimate source of both the legal and the moral aspects of the law. To Gurvitch in his, “L‟ Experience Juridique” , there are six closely related uses of the term “Natural Law”

as a moral justification of all laws, 

as the cause to the effect of laws, 

as the ideal by which all existing positive laws can be judged 

as referring to immutable rules, 

as an autonomous law valid because it is based on an ideal 

as a spontaneous law, as opposed to a law fixed in advance by the state 31. 

To buttress the aforementioned, natural law has also been defined as the law of reason, that is, a law that accords with the rule of reason and discoverable by reason.

2.2.0  HISTORY OF NATURAL LAW.

The concept of natural law is as old as West Philosophy itself, it came into being as a result of the collapse of the ancient Greek city state brought about by a group of Greek philosophers called the “Stoics” at the wake of the conquest of Alexander the Great, and new empires and kingdoms arose in the then Greek world.

31 c.f George W.Paton, A textbook of Jurisprudence, pg 76.

There was a time in the history of the Greeks, in the 5th century B.C when the state was in chaos, catastrophe, oppression and man‟s inhumanity to man was the order of the day. So, the society was not peaceful. Therefore, this made the thinkers and the philosophers to ponder on why they were in such situations and of any possible solution. Consequently, the philosophers observed that, contrary to their city states, there was peace and order in nature and in order for their state to be peaceful they began to propound theory

Although, the pre- Socratic philosophers in general, were mainly concerned with the physical universe, some of them however, did show interest in the study of man and the society. These includes; Anaximander, Cicero, Pythagoras, Hart, Heraclitus, Thomas Hobbes e.t.c. They were mainly concerned with unity in diversity, they marveled at the underlying unity and peace in the diversity of the universe and they sought to identify it; what constitutes this universal unity? , what is the common element that unifies the cosmos?.

Accordingly, they tried to find the element that unifies the entire human society. this they identified as a common law, “Law of nature”.

So far, the doctrine of natural law has undergone different systematic developments, it form all ages stands as a pillar to hold onto in legal system that may be adopted in any society.

THE NATURAL LAW PHILOSOPHERS. 

Having said earlier, natural law theory have passed through different stages of systematic developments, it is also worthy of note, that there are different jurists, philosophers that have their own peculiar term of reference to natural law and they shall be considered duly. Among these are;

The early or classical natural law jurist i.e the Greek school 32 

The Romans 33 

Medieval natural law e.g Thomas Aquinas 34 

Modern natural law e.g Hugo Grotious 35 

Thomas Hobbes 36 

325th century B.C

Cicero 14 – 6 BC 
1224 – 1274 A.C 
(1853 - 1859) 
(1588 - 1679) 

_
THE GREEK PHILOSOPHER

It was as a result of the city state and rise of empires and kingdom in the Greek world associated with the Alexander the Great that natural law as a universal system came the force. Aristotle insisted that, man apart from being part of nature has the ability to reason which makes man different and superior in the general order of things in the universe.

_
THE STOICS

The concept of natural law as postulated by Aristotle forms the basis of the stoics. To them, reason governs universe. The stoics came about in the 4th century and led by Zenon, they believe that, man lives naturally if he lives according to his reasoning. Their basic teaching is that;-

Man has the capacity to reason 

The true state is one comprising reasonable men all over the world 

c. According to them, man can discover natural law by reason which is external to man and that, natural law is the standard for directing all human endeavors. They further stressed the idea of individual worthy, moral duty and universal brotherhood.

- ROMAN PHILOSOPHERS

Stoicism passed over to and influence Roman thought. The Romans did not develop the concept of natural law beyond the bound charted by the Greeks, the leading philosophers adopted the Greek theory of natural law.

Cicero de Republica 37 

Cicero, an orator wrote on what he called “True Law” to him, the law must conform to right reason which must be in agreement with nature, this law has been made for man and is among men. He furthered that, true law is not one at Rome and another at Athens, it is not one law today and another after, it is unchangeable, everlasting and it binds every man without exception.
37  (106 _ 43B.C )

The doctrine of Cicero came to be recognized as the JUS NATURAE of the Romans, he was the first natural law philosopher to assert the revolutionary principle that any positive law that contradicts the Natural law should be disobeyed.

Thomas Hobes 38 

Hobbes, an English man explained that man lived in a state of nature in which chaos was dominant, but it dawned on man through the exercise of his own reason (natural law) that peace was desirable and that the sensible thing for him to do was to enter society thereby limiting his own liberty of action provided that other men did the same.

Finnis 

No writing on Natural law would be complete without the mention of Finnis‟s natural law and natural rights. He based his writings on the work of Aristotle and Aquinas and titled it “Pure Naturalism”. His natural law is the set of principles of practical reasonableness in ordering human good. He set up the proposition that there are certain basic good for human being out of which is practical reasonableness. He viewed this as necessary in choosing one‟s action and shaping one‟s character.

38 (1588 _ 1679 AD)

2.4.0 THE RELEVANCE OF NATURAL LAW IN THE NIGERIA LEGAL SYSTEM

What makes a law important from a practical point of view is always of interest. Human well- being and the flourishing of the individual require a legal system which will exemplify the “rule of law” as derived from the natural law. The rules of such a system would ensure clear, coherent and stable regulations, accountability of those who administer the law and administration carried out in a manner which is seen to be consistent with promulgated principles.

In essence, natural law has undoubtedly exercised most profound effect upon many aspects of Nigerian law but for a fuller appreciation of this, some selected aspects will be emphasized.

An aspect of the Nigeria Legal system which is closely associated to natural law is the application of the repugnancy doctrine. In this connection, the enforcement of customary law is subject to certain general tests of validity before they are observed. Hence, native law and customs are only enforced if they are not repugnant to natural justice, Equity and Good conscience 39.Also, the concept of reasonableness in the law of

39 Section 23(1) of the High Court Laws of Lagos State.

torts is reminiscent of natural law ideas, in the case of Bourhill v. Young 40, Lord Russell said ;

‘ In considering whether a person owes a duty of care which will render him liable to that other in damages for negligence, it is material to consider what the defendant ought to have contemplated as a reasonable man’.
The natural law principle of reasonableness laid down in Bourhill v. Young was re-affirmed in Overseas Tankship (U.K) v. Motors Dock and Engineering Co. Ltd.

Furthermore, the relevancy of natural law to the Nigeria legal system can also be felt from the provision of the 1999 Constitution as regards the fundamental Human Rights

41. From the foregoing, it can be said with some degree of certainty that, natural law as epitomized above is rigorously relevant and being enforced by the Nigerian courts.

THE NATURE OF THE PRICIPLES OF NATURAL LAW. 

The central thesis of natural law is that, there are certain objective moral standard which depend upon the nature of universe and which can be discovered by reason. This is valid of necessity because the rules governing correct human conduct are logically

(1942) 2, All E.R 396 pg. 401. 
1999 constitution of the federal republic of Nigeria, chap. 4. 
connected with truth concerning human nature. Natural law is believed to be a rational foundation for moral judgment although, the principles of natural justice may be ignored, misunderstood and absurd in practice, however, they can not be overhauled.

According to Radbruch‟s five minutes of Legal philosophy (1945);

‘There are principles of law that are stronger than any situation, so that, a law conflicting with these principles is devoid of validity. One calls these principles the natural law or the law of reason….. the work of centuries have established a solid core of them’42.
Thus, it is possible to discern the following principles among a variety of typical theories of natural law;

There are absolute values, ideas emerging from those values , which can be used as touchstones in a test of the validity of laws. 

There exists in nature an order which is rational and which can be known by 

man, so that the norms of human conduct may be considered as a “law of nature”.

3. Nature, if observed and understood correctly will provide criteria allowing us to become aware of universal, eternal and comprehensible values from which we may derive appropriate value statute.

42 CURZON L.B, Jurisprudence 2nd Edition Cavendish publication. Chap. 3 pg. 37.

That which is good is in accordance with nature; that which is evil is contrary to nature. 

A law which lacks moral validity is wrong and unjust, natural law invalidates certain manifestation of the law and provides an ideal towards which the positive law should strive 43. 

Invariably, natural law principles teaches us that precepts which emerge from man‟s exercise of his reason should include „seek good and avoid evil‟. Everything seeks the preservation of its own being according to its nature. By reason of this inclination, whatever is a means of preservation of preserving human life and warding off its obstacles belongs to the natural law.

In addition, the obligatory and superior nature of the principles of natural law was emphasized by Black Stone‟s commentaries on the laws of England (1765) that:-

‘Natural law being coeval with mankind and dictated by God himself is of course superior in obligation to any other. It is binding all over the globe in all countries and all times: no human laws are of any validity if contrary to this: and such of them as are valid, derive all of their force and authority, mediate or immediate from this original.’
Natural law is an expression of what is natural in the world. Man is naturally inclined towards the moral law, and he must so use his reason as to implement that law.


43 Joseph Omoregbe, An introduction to philosophical jurisprudence by JEPR Ltd. Pg. xiii

knowledge of the moral and the natural law allows man to attune himself to humanity‟s ends and needs. Thus, it has been referred to as the ensemble of things to do and not to do which follows in necessary fashion from the simplest fact that man is man, nothing else being taken into account44.

Obviously, natural law principle stresses “what ought ” to be done and not necessarily what is done, and it is of course no doubt the reason why it is being faced with series of criticisms. Apparently, the theory could to anarchy if everyone is left to act according to the notion of what is right to him as dictated by his reason without any formal sanction.

From a personal point of view, the principles of natural law has endeavoured to serve as the fundamental principle which if observed by man, offers him a peaceful existence according to the dictates of nature.

NATURAL LAW AND THE POSITIVE LAWS. 

According to Austin, positive law is the law set by political superior to the political inferiors. It is essentially, a command issued by a political superior to whom the majority of members of the society are in the habit of obedience , and what is enforced

44 Maritain in Rights of man and natural law (1947).

by a threatened sanctions based on the motivation by the fear of “evil” which will probably be incurred in case a command is disobeyed. Also, Kelsen was concerned to explain what the law is, and not what the law ought to be.

Black‟s Law dictionary 45 defines positive law as law

actually and specifically enacted or adopted by proper authority for the governance of an organized jural society. Thus, positive law basically in theory and content may be said to be contrary of natural law. In essence, the relationship between the law of nature and state laws is like the relationship between truth mere opinions.

To the Stoics, while individual states is ruled by positive laws, the world – state is ruled by only one law namely; the law of nature. A clearer conception of this was given by Cicero as follows;-

‘There is infact, a true law – namely, right reason which is in accordance with nature , applies to all men, and is unchangeable and eternal. By its command, this law summons men to the performance of their duties; by its prohibitions, it restrains them from doing wrong. Its commands and prohibitions always influence good men but are without effect upon the bad. To invalidate this law by human legislation is never morally right, nor is it permissible ever to restrict its operation and to annul it wholly is impossible………… ‘
45 6th edition

„ and what are the kingdoms but

A critical analysis of the above will definitely reflect a crucial point, that is, the natural law is the ideal law and the model for the positive laws; hence, it is illegitimate to contradict it with a positive law. The law of nature does not only take precedence over all positive laws, it is the standard to which they must conform in order to qualify as law. Any positive law that contradicts it is automatically null and void because there is no law except it be just. “Remove justice”, says Augstine, gangs of criminals on a large scale‟ 46.

As regards the relationship between natural law and positive laws, Aquinas is quite explicit by saying that; natural law is the ideal law and the source of all valid laws. In his view, positive law is only an extension or an appreciation of the natural law in a given society both are distinct but are inseparable for they are like two levels on the same sphere or two floor in the same building.

In relation to positive law, natural law exercises 3 functions, namely; a negative function, a positive function and a dynamic function. In its negative function, natural law sets limits to the powers of positive laws, in its positive function, it serves as a criterion whereas, in its dynamic function, it is a dynamic principle of legal progress.

46 Augustine, the city of God, book 4, chap. 4 pg. 194.

Professor Reginaldo Pizzousni, an Italian professor of philosophy discusses the

difference between natural law and positive law, for they differ in many ways:-

Whereas natural law prohibits things that are intrinsically bad and commands intrinsically good things, positive law prohibits things that are extrinsically bad and commands extrinsically good things. 

The obligation of the natural law comes from within, as part of man‟s very nature as a rational being , but the obligation of positive law comes from the outside man.

- Since it is the foundation of justice, natural law is always just, whereas positive law may or may not be just although when it is unjust, it becomes null and void and of no binding effect.

-Natural law is immutable, while positive law do change.

- As a law of reason, natural law is self – evident and is known naturally with the development of man‟s reason but positive law is not self evident, it has to be positively promulgated before it can be known.

-The relationship between natural law and positive law (man discovered law and man made law) is, according to Davitt, like the relationship between a compass and

navigation. A compass indicates general directions as a starting point and a guide for navigation. If one wants to attain the goal of navigation and gets to one‟s destination, one cannot go contrary to the general directions and guidelines of the compass.

Following the broad directions of the compass does not mean that the navigation himself does not need to work out further direction.

On the contrary, he has the responsibility of working out further, more specific directions, because the direction indicated by the compass are very general not specific. But the directions of the navigator must be in conformity with the broad guidelines indicated by the compass which must be taken a the starting point and guide.

So is with the relation of man – discovered law to man – made law. Man made law presupposes these directions as a guide and determines what further and more specific necessary in a definite set of circumstances if the common good is to be realized.

CONCLUSION 

So far, this chapter have given an overview representation of natural law by expounding its definition, history and highlighted the various views of natural law philosophers. The chapter went further to picture the relevance of natural law in the Nigeria legal system, its nature and offers an avenue for juxtaposing natural law and the positive laws. 

CHAPTER 3
LAW OF NEGLIGENCE
INTODUCTION. 

Obviously, more persons suffer damages(s) from careless acts of others than from intentional ones, and the provision made for them is of cardinal importance in the law of torts, and as it has being a subject of interest to the researcher.

Thus, the law has long recognized that, in certain circumstances, persons guilty of careless conduct should be liable in damages to their victims. Hence, the existence of negligence as a separate tort with a distinct set of principles is now undeniable, and it is easily the important tort of all. However, it is essential to grasp at the outset that it is not the law that a person suffering as a result of careless acts do not necessarily constitute the tort of negligence. In order to protect the interests of others against the risks of certain harms, the law prescribes certain standard of conduct to which persons in particular circumstances ought to conform , and if from the failure to attain those standards, such harm ensues, this is actionable negligence.

Therefore, this chapter will spare no effort an shall have its focus towards expounding law of negligence by highlighting the history, essential elements, proof of negligence viz – a – viz defences to action in negligence and damages thereof.

HISTORY OF LAW OF NEGLIGENCE. 

The tort of negligence forms one of the most dynamic and rapidly changing areas of liability n the modern common law. its expansion since the 19th century reflects the pressures which the rise of an individual and urban society has brought to bear upon the traditional categories of legal redress for interference with protected interests. The growth and increasing sophistication of insurance have also contributed to this expansion.

As an independent tort liability, it is of very recent origin, the early common law was almost exclusively pre- occupied with the intentional wrongdoer, and gave little attention to inadvertent harm. The courts did not recognize the existence of a general duty in tort imposing liability for careless behaviour across a range of situations and relationship until the 19th century. Thus, the legal liability lacked a unifying principle of

wider application from which gradually emerged the modern concept of negligence as a separate basis for tortuous liability 47
DOCTRINE OF NEGLIGENCE. 

Negligence is the most important tort, it protects a number of interests and the only unifying factor is the defendant‟s conduct which must be labeled as negligent if liability is to arise.

There are 3 basic interests that can be identified as being protected by the tort of negligence viz;-

Protection against personal injury 

Protection against damage to property 

Protection of economic interests 48. 

For example, A drove his car over the speed limit, failed to keep proper lookout as he was talking to the passenger next to him, A‟s car strucked B, a pedestrian, causing

John G. Flemming,D.C.L, The law of torts 6th edition, Chap. 6, pg 97-98. 
Law of torts 3rd edition John Cooke Financial times publishing 1997.

personal injuries to B. Analyzing this event in terms of the legal category, A owed a duty of care to B as one road user to another. A was in breach of the duty in speeding and failing to keep a proper look out i.e A was negligent and B has suffered damage of being knocked down as a result of A‟s negligence.

Negligence may mean a mental element in tortuous liability or it may mean an independent tort, the focus of this work is concerned with negligence as an independent tort. Negligence as a tort is the breach of a legal duty to take care which results in damage, undesired by the plaintiff 49. As Lord Wright has authoritatively put it50,

‘In strict legal analysis, negligence means more than heedless or careless conduct, whether in omission or commission, it properly connotes the complex conduct of duty, breach, and damage thereby suffered by the person to whom the duty was owing’.
Also, in the recent case of UTB (Nig.) v. Ozoema 51 the court defines negligence to mean lack of proper care and attention; careless behaviour or conduct; a state of mind which is by common law and statute resulting in damages to the complainant.

Winfield and Jolowicz  tort, 12th edition, M.A London & Maxwell 1984. 
Loghelly Iron & Coal v. M‟ mullan (1934) A.C, H.L page 25 
(2007)3 NWLR 453. 
Furthermore, negligence has also been appraised as a conduct that fails to conform to the standard required by law for safeguarding others or oneself against the unreasonable risk of injury. To ALDERSON J 52;

„Negligence is the omission to do something which a reasonable man, guided upon those considerations which ordinarily regulated the conduct of human affairs , would do, or doing something which a prudent and reasonable man would not do‟.

Obviously, negligence has been perceived and noted in different forms by different writers and legal practitioners, however, what is conclusive is that, there are some 3 basic elements which remains the center thesis of the law of negligence viz; duty of care, breach of care and damages.

According to the court in UTB (Nig) v. Ozoemena (supra), Negligence is a tort, it is complete and actionable when 3 conditions are satisfied. These includes;-

The defendant owes a duty of care to the plaintiff 

The duty of care was breached 

The plaintiff suffers arising from breach. 

52 Blyth v. Birmingham Waterworks Co. (1856) 11 Exch. 79 pg. 784.

All these will be expantiated in the next discussion.

ESSENTIAL ELEMENTS OF NEGLIGENCE. 

Having mentioned earlier, there are 3 basic ingredients of negligence which cannot always be kept apart, and it has been said that, “They are 3 different ways looking at one and same problem. 53”

According to the High court of in the recent case of A.G Leventis Nig. Plc v.Chief Akpu

54 ‘A party who alledges negligence should not only plead the act of negligence, but should also give specific particulars. It is not enough for the plaintiff in his statement of claim to alledge merely that the defendant acted negligently and thereby caused injury, he must also set out facts which shows that the alledged negligence was a breach of duty, which the defendant owed to the plaintiff ‘.
Therefore, in considering them separately, it must be born in mind that their separation is, to some extent at least artificial. However, in traditional terminology, the 3 ingredients as aforementioned, between them yield an irreducible minimum of (6) requirements namely;-

Roe v. Minister of Health (1954)2 Q.B 66, per Lord Denning M.R 
(2007) 17 NWLR 416 
-The existence in law of a duty of care situation i.e one in which the law attaches liability to carelessness.

-The careless behaviour by the defendant i.e that it failed to measure up to the standard and scope set by the law.

-Forseability that such conduct would have inflicted damage on the plaintiff and of the kind of which he complains.

-A causal connection between the defendant‟s carelessness and damage

-The extent of the damage attributable to the defendant

- The monetary estimate of that damage.

DUTY OF CARE. 

It is not every careless act that a man may be held responsible in law, not even for every careless act that damage results. He will only be liable in negligence if he is under a legal duty to take care 55. The first element in the plaintiff‟s case is whether the

55 Winfield and Jolowicz on tort, 12th edition, M.A London & Maxwell 1984 chap. 5, pg. 69

defendant owed him a duty to take reasonable care 56. Although, the concept of negligence is a comparative modern one, but is now so firmly rooted that, there can be no doubt that actions in negligence must fail where duty is not established 57.

In the particular circumstance, the defendant must be proved to owe a duty at least to somebody to act/ refrain from acting; there must be one of those general situations which the law recognizes as being capable of giving rise to a duty. Duty of care, therefore, exists as a control device in order to determine who can bring an action for negligence and in what circumstance(s).

As society changes so rapidly, this area of law will never be static, thus, demands for protection against negligent conducts are virtually limitless.

How, then, are we to determine whether the crucial element of the tort exist? The first attempt to formulate a general principle was made by BRETT M.R in 1833 in the case of Heaven v. Ponder58 but by far the most important generalization is that of LORD

Salmond and Heuston on the law of torts 21st century edition London Sweet & Maxwell ltd chap. 3, 
Pg. 28. 
Street on torts7th edition, Butterworths 1983,chap. 7, pg . 94. 
(1883)11 Q.B.D 509 pg. 509 
ATKIN in Donoghue v. Stephenson 59. In this case, a friend of the plaintiff purchased ginger beer in an opaque bottle. The plaintiff poured half of the ginger beer into a glass cup and drank it. She then poured the remainder into the cup and saw the remains of a decomposed snail. She claimed to have suffered illness as a result and sued the manufacturers of the ginger beer in negligence. The house of lords laid down that a duty was owed by the defendant to the defendant to the plaintiff. LORD ATKIN said;-

‘…. The rule that you are to love your neigbour becomes in law, you must not injure your neighbour; and the lawyer’s question, who is my neigbour? receives a restricted reply. You must take reasonable care to avoid acts or omissions which you can reasonably forsee would be likely to injure your neighbour.
Thus, there are numerous and extension categories of situations which are treated by the courts as imposing a duty of care. By way of illustration, the following may be noted; it is well settled that ‘the categories of negligence are never closed’ 60, and so, it will be not be practicable nor desirable to attempt to draw up a complete list of situations in which one person owes a duty of care to another . However, there are some duty situations which are governed by special rules and have assumed a particular prominence in the courts and in legal writings.

(1932) A.C 562 
Per Lord Macmillan in Donoghue v. Stephenson (supra) 
- Road Users:- A driver of a vehicle on the road is under a duty to take proper care not to cause damage to other road users including drivers and passengers in other vehicles, cyclists pedestrians, and to the property of others. He is expected to keep a proper lookout, observe traffic regulations, avoid excessive speed and avoid driving under the influence of alcohol or drugs.

-Manufacturer of chattels:- This was best established in Donoghue v. Stevenson (supra), that a manufacturer of a chattel owes a duty of care to the ultimate consumers therefore, and that he will be liable in negligence if the consumer is harmed by some defects in the chattel.

Negligent Misstatement:- This may have either of the following effects:- 

it may cause physical damage to the person who relies on it 

it may cause purely financial (or economic) loss to such person. 

However, this duty will only exist where there is a special relationship between the parties i.e professionals such as Doctors and patient, Layers and client, Bankers e.t.c.

-Employers:- This has also being recognized by the court as an employer may be liable for breach of his personal duty of care which he owes to each employee or he may be vicariously liable for breach by one employee of the duty of care which the employee owes to his fellow.

Furthermore, in seeking the answer as to whether the defendant was under any duty care at all? And if so, did he observe the standard required in the circumstances of the case?, the concept of reasonable foresight is often employed. On the whole, it seems preferable to reserve the term “duty” for the relation between parties which imposes on one a legal obligation for the benefit of the other and to deal with particular conduct in terms of a legal standard of what is required to meet the obligation.

Breach of duty of care 

Generally, the defendant must not only owe the plaintiff a duty of care, he must be in breach of it. The test for deciding whether there has been a breach of duty of care is down in the oft cited dictum of ALDERSON B in Blyth v. Birmingham Waterworks

Co.61
‘Negligence is the omission to do something which a ble man, guided upon those considerations which ordinarily regulates the conduct of human affairs would do, or doing something which a prudent and
reasonable man would not do’.
61 (1856) 11 Ex. 781, pg. 784 A.C 850, 886- 889

Whether the defendant has been guilty of a breach of his duty of care is not a question of fact, and proposition of good sense which by one judge in one case should not be regarded thereafter as proposition of law. The result is that, in each case, a balance must be struck between the magnitude of the risk and the burden to the defendant in doing (or not doing) what is alledged he should (or should not) have done. The law in all cases exacts a degree of care commensurate with the risk but in some situations, where there is only a remote possibility of injury no precautions need be taken for “one must guard against reasonable probabilities, but mean no more than if the risk is very slight the defendant may have behaved reasonably than he did nothing to prevent the harm” 62. As a subjective inquiry by the court into each person‟s capabilities would be impossible, an objective test was chosen.

Reasonable Man‟s Test 

The standard of conduct required by the common law is that of the reasonable man, reasonableness is an essential ingredient in the law of negligence. It is an indicator used to describe the behaviour of the ordinary man in any particular event or transaction

62 Per Lord Radcliffe in Bolton v. Stone (supra)

including in such behaviour obedience to the special direction (if any) which the law gives him for his guidance in that connection.

The description of “Reasonable” is and can be only a rough approximation to exactness.

As was indicated in it, if the law gives special directions for the guidance of the ordinary man, he must regulate his conduct by them if his conduct is to be regarded as that of a reasonable man. In considering an action for negligence, the court often put into consideration what a man of ordinary and rational mind would have or not have done in that circumstances. Thus, this would create a position towards ascertaining whether in its real sense, the defendant had acted negligently. It is no defense that a man acted “to the best of his own judgment”, if his “best” is below that of the reasonable man, it is presumed that a man whose reactions are slower than average is not thereby excused.

Also, where a person has held himself out as being capable of attaining standards of skill either in relation to some person for whom he is performing a service, he is required to show the skill normally possessed by persons doing that kind of work e.g a doctor failing to diagnose a disease cannot excuse himself by showing that he had acted to the best of his skill if a reasonable doctor would have diagnosed it.

In Wells v. Cooper 63, a householder fitted a new door handle so insecurely that the plaintiff, when putting it, lost his balance and was injured. The court of appeal held that, the householder was required to show the standard, not of a professional carpenter nor of a person of a person having such skills as the defendant actually possessed but that of a reasonable carpenter doing such a trifling domestic job. The standard of foresight of the reasonable man said LORD MACMILLAN64,

‘eliminates the personal equation and is independent of the idiosyncrasies of the particular person whose conduct as in question….. the reasonable man is presumed to be free both from over apprehension and from over confidence’.
THE RISK FACTORS 

There is now a tendency to expound the standard of care required in any particular case more in terms of risk than in terms of reasonable forseability. A risk is a chance of harm to others which the party whose conduct has been called in question should have recognized. Hence, negligence is conduct which falls below the standard established by the law or the protection of others against unreasonable risk of harm.

(1958)2 Q.B 265 
Glasglow Corporation v. Muir (1943) A.C 448, pg. 457 
Under this, there are four factors to be considered viz;-

the likelihood of harm 

the seriousness of injury risked 

the importance or utility of the defendant‟s conduct 

the cost or practicability of measures to avoid harm. 

THE LIKELIHOOD OF HARM 

The general principle is that, before negligence can be established, it must be shown not only that the event was forseable but also that, there is a reasonable likelihood of injury.

To base liability upon forseability alone would be too severe for “forseability does not include any idea of likelihood at all”. So, people must guard against reasonable probabilities.

In Bolton v. Stone 65, the plaintiff , while standing in the highway outside her house was stuck by a cricket ball from the defendant‟s ground, the batsman having received the right kind of ball and dealt with it in the right kind of way, the house of Lords held that,

65  (1951)A.C 850

the plaintiff had not established such a likelihood of injury as to convict the defendant of negligence in failing to take a precaution against it. It was probable that the ball could be hit out of the ground or would cause personal injuries if it was. The amount of caution required tend to increase with the likelihood that the defendant‟s conduct will cause harm of course, in certain circumstances, the chance of harm may be so small that a man is held to be taking reasonable care although he does not guard against such remote probabilities.

3.2.3 THE SERIOUSNESS OF THE INJURY RISKED

Not only is it a principle of law that a greater risk and injury is a material factor in framing the standard of care, but it also a legal rule that the risk of greater injury is attached. In Paris v. Stepney Borough Council 66, the plaintiff, who had only one good eye, was blinded in the course of his employment. He contended successfully that his employer by omitting to provide him with goggles, were in breach of their duty to take reasonable care of his safety because, though it was not a practice to provide goggles for that class of work, they must have known that the consequences of an accident of his

66 (1951) A.C 367

good eye would be particularly disastrous. ASQUITH L.J said;‘ a greater risk of injury is not the same as a risk of greater injury: the first alone is relevant to liability.’
The duty of an employee to take reasonable care to protect his servant is owe to each individual workman and a reasonable and prudent employer would be influenced not only by the greater \ less probability of an accident occurring to the workman in question but also by the gravity of the consequences to him if an accident did occur. Protection in the form of goggles should be provided for the 2 eyed men as well as for one eyed man if the risk is sufficiently greater 67.

However, if an employee has some special susceptibility of harm, it does not follow that his employee are guilty merely because they know of this and yet permit him to continue with the only work which they can offer him.

3.3.0 THE IMPORTANCE OR UTILITY OF THE DEFENDANT‟S CONDUCT

The reasonableness of the defendant‟s conduct will also depend upon the proportion which the risk bears to the objects to be attained. To expose others to a risk of harm for a disappropriate objective is unreasonable, whereas an equal risk for a better cause may

67 Nolan v. Dental Manufacturing Co. Ltd (1958) 1 W.L.R pg. 

be lawful without negligence. For instance, by running trams at the rate of 50miles an hour, railway company have caused many fatal accidents which could quite easily have been avoided by running at 10miles per hour. However, this additional safety would be attained at too great a cost of public convenience, and therefore, in neglecting this precaution, the company do not fall below the standard of reasonable care and are not guilty of negligence.

A different approach may be required if the object in view is of importance only to the defendant himself and not to the public. The saving of life or limb justifies taking risks which would not be permissible in the case of an ordinary commercial enterprise.

ASQUITH L.J said in Durban v. Bath Tramway Motor Co. Ltd.68 that; „In determining whether a party is negligent, the standard of reasonable care is that which is reasonable to be demanded in the circumstances. A relevant circumstance to take into account may be the importance of the end to be served by behaving in this way or that, as has often been pointed out, if all the trains in this country were restricted to a speed of 50miles\ hr, there would be fewer accidents, but our national life would be intolerably slowed down, the purpose to be served if sufficiently important, justified the assumption of abnormal risk.

68  (1946) 2 ALL E.R 333

THE COST AND PRACTICABILITY OF MEASURE TO PREVENT HARM 

The general principle is that, the risk has to be prevent harm against the measures necessary to eliminate it, and the practical measures which the defendant could have taken must be considered.

In Latimer v. A.E.C 69, a factory floor became slippery after a flood, the occupier of the factory did everything possible to get rid of the effects of the flood, but nevertheless, the plaintiff was injured and then sought to say that, the occupier should have closed down the factory. The court held that the risk of injury created was not so great as to justify much less required so onerous a precaution.

On the other hand, the greater the risk, the less weight will be given to the factor of cost, and in any case, the courts will not view what favour a defence based simply upon the cost in terms of the required precaution. DENNING L.J said:-‘In every case of forseable risk, it is a matter of balancing the risk against the measures necessary to eliminate it’. In the Wagon Mound 70, the judiciary stated ;- A reasonable man would only neglect a risk (of small magnitude) if he had some reason for doing so, example that it would involve considerable expense to eliminate the risk.

(1953) A.C 643 
(1946) 2 ALL E.R 333 

DAMAGE CAUSED AS A RESULT OF THE BREACH 

Basically, in any action for negligence, the end which the plaintiff sought to prove and achieve is that, as a result of the defendant‟s breach of duty owed to him, he has suffered a damage. The third category of the ingredient of the tort of negligence is that, the plaintiff‟s must have been caused by the defendant‟s breach of duty and must not be too remote a consequence of it.

To ask whether a given item of damage is too remote a consequence of a given breach of duty for the person in breach to be liable for it is essentially, to ask whether the breach was a matter of law, a cause of the damage. Before one reaches the question of remoteness, it must be decided that the breach of duty was a matter of fact, a cause of the damage. To determine this, the most generally acceptable test is the “but- for” test that is, the result would not have happened but for a certain event, then that event is a cause. The application of this test was neatly illustrated in Barnett v. Chelsea and Kessington Hospital Mgt. Committee 71, three night watchmen, one of whom was the plaintiff‟s husband, called early in the morning at the defendant‟s hospital and complained of vomiting after drinking tea. The nurse on duty consulted a doctor on phone and he said that the men should go home and consult their own doctors. Later,

71(1969) 1 Q.B 428

the same day, the plaintiff‟s husband died of arsenical poisoning and the coroner‟s verdict was one of murder. In failing to examine the deceased, the doctor was found guilty of his duty of care but this breach was a not a cause of the death because, even if the deceased had been examined, and treated with proper care, the tendency was that, it would have been impossible to save his life. The plaintiff‟s claim therefore failed.

PROOF OF NEGLIGENCE. 

“He who alledge must prove”. The burden of proving negligence is on the plaintiff who alledges it. When accidental harm is done, it is for the doer to excuse himself by proving that the accident was inevitable and due to no negligence of him who caused it. Unless the plaintiff produces reasonable evidence that the accident was caused by the defendant, there is no case.

Furthermore, the rule that the plaintiff must prove that the defendant‟s negligence was the cause of accident may cause difficulties if the acts of two or more defendants are involved. While it is plain that the trial judge is entitled to dismiss the claim if there is no evidence from which negligence can be inferred on the part of one or the other or both of the defendants, it has also been held that, if A has been injured in circumstances which must have been due to the negligence of B or C, but he is unable to establish

which of them is responsible, then the onus of proof is on the defendant to exculpate himself. If he fails to do, the plaintiff may recover against both defendants.

However, in order to avoid injustice, this principle may only be applicable when the defendants are joint tort feasors either as being engaged on a concerted common design or as persons of whom one is vicariously liable for the acts of another.

- Res Ipsa Loquitur

The above rule is in some cases one of considerable hardship to the plaintiff because it may be that the true cause of the accident has solely within the knowledge of the defendant who caused it. The plaintiff can prove the accident but cannot prove how it happened so as to show its origin in the negligence of the defendant. This hardship is avoided to a considerable extent by the principle of res ipsa loquitur which literarily; the fact has spoken for itself. „There must be reasonable evidence of negligence‟, said SIR WILLIAM ERLE C.J in Scott v. London and St. Katherine Dock Co.72 In this case, 6 bags of sugar fell from a ware house on the passerby and injured them. He said; But where the thing is shown to be under the management of the defendant or his servants, and the accident is such as in the ordinary course of things does not happen if those who

72 (1865) 3 H&C 596 pg. 601.

have the management use proper care. It affords reasonable evidence, in the absence of explanation by the defendant, that the accident arose from want of care.

NEGLIGENCE AND NERVOUS SHOCK. 

The confusion between the three related but distinct concepts of duty, breach and remoteness of damage can be clearly seen in the law relating to emotional disturbance (nervous shock).

The courts have been cautious about awarding damages for injuries to the person other than physical ones. There are several reasons why they have been reluctant to award damages for emotional disturbance viz; the difficulty of putting a monetary value on such a loss, the risk of fictitious claims and excessive litigation (“opening the flood gates”); the difficulty of proving the link between the conduct of the defendant and the shock to the plaintiff, one must also take account of the usual lagging of the law behind in medical knowledge.

In Dulieu v. White & Son73s , it was decided that where the plaintiff was within the range of forseable impact by a vehicle carelessly driven by the defendant, and although

73  (1901) 2 K.B 669

she was not hit by it, fear of her safety as the vehicle crashed into the house where she was, led to nervous shock an d a miscarriage , she could recover.

THE DEFENCE OF CONTRIBUTORY NEGLIGENCE. 

Contributory negligence is one of the defences to the action in negligence at common law, it was a complete defence if the defendant proved that the plaintiff was guilty of contributing to the negligence.

However, since the Law Reform (contributory negligence) Act 1945, the effect of the defence is not to afford a complete defence but merely to reduce the damages to the extent which the plaintiff has been contributorily negligent. In the old leading case of Butterfield v. Forrester 74, the defendant partially obstructed the highway by putting a pole across the part of it, the plaintiff, riding violently at dusk, did not observe the pole and ran into it, and suffered injuries but would have seen it had he been using care.

Holding that the plaintiff failed despite the wrongful act of obstruction by the defendant, LORD ELLENBOROUGH Said; 75
(1809), 11 East 60 
Ibid. 
‘One person being in fault will not dispense with another using ordinary care for himself. Two things must occur to support this action, an obstruction on the road by the fault of the defendant, and no want of ordinary care to avoid it on the part of the plaintiff’.
In order to establish defence, the defendant must plead and prove;-

(a).That the injury of which the plaintiff complains results from that particular risk to

which the plaintiff‟s negligence exposed him

(b).That the negligence of the plaintiff contributed to his injury

(c) That, there was fault or negligence on the part of the plaintiff.

3.5.0 THE DEFENCE OF VIOLENTI NON FIT INJURIA

A plaintiff who fails to prove the necessary ingredients of the particular tort on which he relies will, of course fail in his action. Even if he does prove this  ingredients, he may still fail if the defendant shows that he is entitled to rely upon some specific defence.

There are many occasions on which harm sometimes grievous harm may be inflicted on a person for which he has no remedy in tort, because he consented or at least assented to the doing of the act which caused injury. Thus, one who has invited or assented to an act being done towards him cannot, when he suffers from it complains of it as a wrong. The effect of such consent\ assent is commonly expressed in the maxim ”violenti non fit injuria” which is certainly of respectable antiquity.

The explanation seems to be that, if the assent is to the infliction of harm on, or at any rate to the use of it, the plaintiff‟s property, such assent is more usually styled live and license of the plaintiff. For example, if I undertake to repair the roof of your house, and while doing so, I fell off and get injured, the reason why I cannot sue you is not that I have consented to the risk (though I may have done so infact) but that you have committed no tort against me.

For the defence to succeed, it is necessary for the defendant to establish not simply that the plaintiff consented to the physical risk i.e the risk of actual damage of which there will be no redress at law. This defence have been justifiably upheld in rescue cases, professional skills e.t.c.

THE APPLICABILITY OF NEGLIGENCE IN NIGERIA. 

Though a common law doctrine, it is of course no doubt that the principle of negligence has been widely upheld in Nigeria courts and judicial decisions hinged on it.Thus, the famous principle of Donoghue v. Stephenson has over the years being the locus  classicus or at best a term of reference to the Nigerian courts when there is issue as to determine the liability arising from injury suffered from manufactured goods.

CONCLUSION 

Obviously, a brief but concise and enlightening attempt has been made to shed light on the general principles of negligence viz its history, essential elements and as well as the available defences to an action in negligence. Thus, this chapter portrays an overview of law of negligence and its applicability to the Nigeria situation. The next chapter will serve as a framework towards considering the interplay between the law of negligence and natural law theory thereby creating an avenue for the conceptualization of the subject matter.

CHAPTER 4
DOCTRINE OF NEGLIGENCE AND THE CONCEPT OF NATURAL LAW
4.0.0 Introduction

Obviously, there has been so many legal debates as to the point of connectivity between natural law and the law of negligence. However, what seems to be a substantial attribute and essence of the legal debate is the appreciation and the recognition of the fact that, law of negligence cannot be completely severed from the string of natural law principles. In other words, in an attempt to analyze the general conceptual basis of law of negligence, the principle of natural law cannot be sidelined if justice is to be done.

Thus, in this chapter, while leaving no stone unturned, effort will be geared towards having a concrete building on the foundation which has earlier on been built by outlining the existing and undeniable between the natural law and the law of negligence however using the Nigeria context.

4.1.0 THE RELEVANCY OF NATURAL LAW PRINCIPLE TO THE LAW OF NEGLIGENCE.

Over the time, there has been the conception of the fact that, every positive law has their basis and their origin could be traced to the early natural law theory. Also, various writers has posited that the principle of law of negligence is a reminiscent of the natural law idea.76 It has been shown how law needs to be related to the system of values recognized in the particular community in which it operates which may however differ from place to place and from period to period. Though, it may be impossible as the positivist is disposed to think, to demonstrate the absolute superiority of any particular system over all others, actual or possible, nevertheless, if a community believes that its values are the highest attainable, it will clearly judge the existing law in accordance with those values and try to amend or adapt where it falls short of them. The actual institution of human society was attributed to an original contract of independence previously in a state of nature. It was assumed that the foundations of society rested upon the terms of this contract. The link with natural law was supplied by the hypothesis that the binding character of the contract itself derived from natural law. Hence, natural law formed not only that of positive law but of society itself.

76 Dr. Ijalaye in Nigeria Essays on Jurisprudence by Elias T.O & Jegede M.I MIJ publishers 1993 pg. 17.

No doubt, there is some substratum of truth in the idea that, all human societies everywhere have needed to impose certain restraints for instance against certain kinds of damages to other. Thus, one fundamental question is, what actual contribution has the doctrine of natural law made to the legal and moral status of the modern society and whether it has a particular relevance, as many appears to think, to the existence of mankind.

In essence, there are many claims that are made for natural law, some sponsors of this doctrine are prepared to attribute every recourse by a legal rule to such notions as what is reasonable, fair or just or whether something has been done in good faith, as resting on foundation of natural law.

However, there seems to be no reason why legal systems which all need to employ conceptions of this kind should imply more by their use that reference to certain norms prevailing in the community without reference to the remoter concept of a higher law superior to human law and binding on all mankind. Perhaps, the final test of the usefulness of natural law as a means of resolving the tensions between law and morality is also of paramount importance. An outstanding and brilliant exponent of natural law in modern times is the Oxford lawyer and philosopher, John Finnis, a pioneer of analytical naturalist has successfully robed natural law in modern philosophical sophistry, he 85 described law as an aspect of human affairs, to know the core meaning of law, he points out, one has find out the “practical reasonableness of law in relation to the making of decisions and the execution of actions.”77 The question to which one must then find an answer is this; “what are the practical reasons for having law in a society”? in searching for an answer to this question, natural law concerns itself with the identification of the conditions and principles of practical right mindedness of good and proper order in society and in the conduct of individuals who compose it.

According to Finnis, natural law is the set of 2 principles of practical reasonableness for the ordering of human life and human community by which the individual participates in the eternal law78. These principles are:-

certain objective values, which being self enacted aer known by all human beings as being worth striving for. 

The requirement of practical reasonableness. 

Undoubtedly, the basic principle upon which the law of negligence is hinged on the presumption of practical reasonableness to determine what is right and wrong, and in so

Funsho Adaramola Juriprudence 4th Edition Lexis Nexis Butterworths Durban chap. 3 pg. 43 
Finnis, Natural Law op. cit at 280. 
doing, avoids the doing or omission to do an act which may possibly inflict consequential damages on others.

Therefore, it flows from the above that, the law of negligence is a substantial derivation from the theory of natural law. In other words, the naturalist posited that, behind every man, there is certain objective moral standard which tells him what is good as opposed to evil. Thus, the law of negligence is an outgrowth of the natural law principle.

4.2.0 THE INTERWOVEN NATURE OF THE DOCTRINE OF NEGLIGENCE AND THE CONCEPT OF NATURAL LAW AS IT APPLIES TO NIGERIA SITUATION.

In modern times, just as in England, the Nigeria courts usually invoke the principle of reason as to determine the liability of any action under the tort of negligence. Natural law has provided the most fascinating and challenging opportunities to the judiciary.

Despite the link to law of negligence, natural law has also more often being employed in Nigeria e.g the High court applies the “repugnancy test” to determine the validity of rules of customary Law under the provision of the various high court laws of the federation.

The point must however be made here that, the idea if natural justice, equity and good conscience that transmitted into the Nigeria Legal system through the agency of the  British colonial administration, is a veritable concept of natural law recognized by all progressive communities in the world, Nigeria not exclusive. As Lord Lloyd pointed out, natural law calls human attention to the near universal principles which must of necessity underlies the qualities of human laws and human institutions in historical and cultural perspectives.79
Natural law was the first socio- political theory that impels us to discover the need to study law in the context of other non legal disciplines and to realize and apply how moral objective can relate to law. In addition, natural law leads us to exercise our mind on issues such as what good law can be used to achieve for human society; what steps should be taken when it is discovered that existing laws has become obsolete or inadequate to meet changing needs. These qualities of natural law philosophy may be considered as the premises around which all theories about revolves. The objective of natural law is to identify those conditions and principles of practical mindedness of good and proper order in society and the conduct of the individuals who composed it, with a view to ensuring that justice and the moral value of the law are maintained and enhanced.

79 C.f Lloyd d et al, some anthropological consideration concerning natural law, 6th ed 1961, pg. 51.

Having outlined the fact that the principles of law of negligence i.e practical reasonableness is an extension of natural law, it is of essence to observe that the principle of practical reasonableness is part of Nigeria law of torts and has being regularly applied by the Nigeria courts as will be enunciated in the course of this discussion.

Thus, the concept of reason in the law of torts has over the time being recognized as a reminiscent of natural law ideas. This as laid down in Bourhill v. Young was re-affirmed in the case of Overseas Tankship (u.k) v. Motor Dock and Engineering Co. Ltd. (the wagon mound) (supra) where the court held that the reasonable personality is the criterion not only for the question whether a duty of care is owed but also for the question whether damage is or is not too remote. Also, in the Nigeria case of Akintunde v. Ojeikere80, the front axle of the car driven by the defendant‟s servant broke suddenly while was in motion and as a result, he lost control thereby colliding with the vehicle of the plaintiff. It was held by the erstwhile Western state court of appeal that, the defendants were liable in damages. As per Adegboyega J. A said;

‘We have no doubt as to what the law demands in such circumstance. It is certainly not the skill of a professor of automobile engineer, nor is it the wisdom of an angel. We think the test should be that of a
80 (1971)1 NMLR 91

reasonable man of competent skill and knowledge of driving a tipper lorry.81
Furthermore, in Ashiru Bakar v. Alfred Jelkh82, it was held in this case that, it is not only the defendant that should be careful.

‘ A plaintiff is undoubtedly expected to take all reasonable steps to minimize the damage and if he omits to act reasonably vis- a vis the defendant, he cannot recover any greater sum than he would have recovered if he had acted reasonably’ 83.
In addition, it can also be asserted that the latin maxim of sic utere tuo ut alienum non laedas is a good example of an instance of the principle of reasonableness as it applies to Nigeria situation. Simply put, the maxim means use your property as not to injure neighbour‟s property. In Karagulamus v. Oyesile 84, Adedipe J. held inter alia that;

‘ a person is not entitled, by applying his property to extraordinary or unreasonable uses or purpose, to impose upon his neigbour burden
which in the ordinary course of things they are not called upon to bear”85.
To buttress the aforementioned point, the picture of the interwoven nature of the natural law and the principles of negligence has also been encapsulated in Nigeria by an insight

Ibid Pg. 95 
(1968)1 All N.L.R pg. 167 
Ibid pg 169. 
(1973)3 U.I.L.R pg 536. 
Ibid pg 540 
into the Torts Law of Anambra State 1986, Cap. 135 which in its Section 218 provides as follows;

‘Subject to this law, every person shall have a duty to take reasonable care to avoid any act or omission which he is reasonably expected to forsee is likely to injure persons who are so closely and directly affected by his acts or omissions that he ought reasonably to have them in contemplation as being so affected when he is directing his mind to any such act or commission’.
In the case of UTB v. Fidelis Ozoemuna 86, the supreme court upheld that, considering the natural law principle of practical reasonableness in law of negligence, the respondent could forsee or reasonably be expected to forsee as the natural result of his negligent act or his negligent omission. This is an outright conviction that the natural principle is not only being enforced in practice in Nigeria but of course domestically enshrined in its law of which the court employed in deciding the case of UTB v. Fidelis Ozoemuna (supra).

From the foregoing, it can be said with some degree of certainty that natural law as epitomized in the concept of reasonableness is vigorously enforced by the Nigeria courts in relation to upholding liability under the law of negligence.

86 (2007) S.C pt. 29 pg 14.

4.2.1 CONCLUSION.

Having laid down the elementary foundation, this chapter further expatiates on the relevance of natural law to the law of negligence. Thus, it has been shown that; there is a notable link between the two aspects of the law.

Conclusively, the interwoven nature of the two laws with their applicability in Nigeria is portrayed.

CHAPTER 5
GENERAL CONCLUSION
CONCLUSION.

It is undeniable that the philosophy and principle of natural law with the doctrine of the social contract are of immense value to the human race. As Lord Lloyd pointed out, natural law calls human attention to the near universal principles which must of necessity underlies the qualities of human laws and human institutions in historical and cultural perspectives. The idea has played a prominent part in thought and history, it has long been considered as the ultimate measure of right and wrong. Its outstanding feature has been the way in which it has been utilized, not so much to explain any given legal system, but to fulfill the special needs of the ages.

Thus, Chapter one of this project work focuses on setting out the insights into the body of the work, it encompasses the background, objectives, focus and the scope of the study. Also, the diverse views, contributions and opinions of various writers is considered.

There are certain objective moral standard which depend upon the nature of the universe and which can be discovered by reason, this is valid because, the rules governing correct human behaviour are logically connected with truth concerning human nature. This is regarded as the general connotation of natural law.

Therefore, Chapter two sets out in an appreciable manner the definition and history of natural, it exhibits the list of early philosophers and proponents of natural law by laying the needed foundation for recognizing the relevance of the law in the Nigeria legal system while it is being juxtaposed with the positive law.

As it is of course no doubt that the doctrine of law of negligence is recognized as part of the Nigeria legal system, the existence of negligence as a separate tort with a distinct set of principles is undeniable and it is easily the important tort of all. In other to protect the interests of others against the risks of certain harm by others, the law prescribes certain minimum standard of behaviour and if from the failure to observe this standard harm ensues, this is actionable negligence.

Chapter Three emphasizes on the general view about law of negligence, it gives in an indepth but concise manner the practical applicability of the law with the aid of decided cases.

The last Two Chapters of this research which makes up the bulk of the thesis outlines the relevance of the natural law principles to the law of negligence, the interwoven nature of the two laws and of course, the general applicability to Nigeria situation. This part also represents the concluding note of this thesis with the recommendation of the researcher.

Conclusively, it flows from this research that, it is a fact beyond what any man can claim not to be true though he may not actually have been thoughtful of it that, the natural law theory notwithstanding the angle through which it is being perceived still remains the fundamental source which law of negligence draws its existence and its continuous existence in Nigeria particularly the duty of care principle .

RECCOMENDATION. 
If the perception of the divine nature of the moral law is dimmed, people cannot build a true and lasting communion with another. This is as a result of the fact that, when a correspondence between the truth and good is lacking whether culpably or not, our acts damages the communion of person to the detriment of each other.

Natural law undoubtedly has been recognized as the required standard for directing all human endeavours just as the law of negligence is recognized as inevitable in as much the possibility of forseable harm cannot be ruled out among individuals. Thus, what makes a law important from a practical point of view is always of interest. Human well-being and the flourishing of the individual requires a legal system which will exemplify "rule of law ” as derived from the natural law. The rules of such a system would ensure clear, coherent, stable regulations and accountability of those who administer the law are carried out in a manner which is seen to be consistent with promulgated principles.

Natural law being coeval with mankind and dictated by God himself is of course superior in obligation to any other times; no human law are of any validity if contrary to this, and such of them as are valid, derive all their force and authority mediate or immediate from this original. I therefore humbly recommend as follows;

There should be a universal respect for the principles underlying a legal structure in conformity with the moral order because it is a necessary condition for the stability of international life. 

 A perception of the divine nature of our moral law should be staged. 

In order to achieve the aim of enacting positive laws, the principles upon which such laws are to be based should de derived from the divine law which cannot by any means be overhauled. 

Thus, this project work is humbly recommendable  as a substantial reference work for both academic and practical purpose.
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