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A LEGAL UNDERSTUDY OF THE CONCEPT OF BAIL

ABSTRACT
Most suspects who might not have committed any offence or whose relation had been suspected of committing an offence have found themselves incarcerated in police detention sometimes on the premise of a holding charge over the years. Hence, this study empirically and critically explore and expatiate the concept of bail. Specifically the study focused on the need to respect the constitutional right to bail of every suspected criminal save in compelling right other than bail, the need to respect court’s order as it relates to enforcement of fundamental rights other than bail, it is sought to create awareness on the citizens on their constitutionally guaranteed rights, and his study is also aimed at exposing the unconstitutional practice of holding charge with a view of detaining a suspect. The study made use of secondary data. The study is however comprises of five chapters. The first chapter deals with the background information, statement of the problem, objectives of the study, significance of the study, the scope and limitation of the study, and the research methodology. The chapter two focuses on the review of literatures  and conceptual framework. The chapter three specialize on the fundamental rights under the 1999 constitution, while the chapter for explore bail and fundamental rights. Lastly the chapter five contains the conclusion and recommendation of the study.
CHAPTER ONE

GENERAL INTRODUCTION

Introduction

The concept of bail vis-à-vis enforcement of fundamental rights in Nigeria has recently taken a centre stage of discussion amongst jurists and students alike. In a nutshell, bail is a security for attendance in court from commencement of proceedings to judgment.1 In determining whether to grant or refuse bail, the determinant factors appear to depend upon the peculiar facts of every case, vis-à-vis the fundamental right of the suspect. Hence, bail is not granted as a matter of course.2 

Again, Learned authors and jurists have opined that fundamental rights pre-exist existence itself, hence, should not be derogated upon except in exceptional circumstances. The foregoing dilemma will be resolved upon completion of this piece and recommendation professed. However, this research which takes a deeper look at the concept of bail and its enforcement in Nigeria will be discussed according to its chapterization as it has been subdivided to arrive at a particular goal as demanded by a particular chapter. In chapter one, we intend to discuss the historical evolution of the concept of bail, the effect of bail and the instances where bail could be granted in the Magistrate Court and High Court. Also, to be examined are the factors to be considered in granting or refusing bail. In chapter two, we intend to discuss the ideas of different authors concerning this topic under the heading, literature review. In chapter three, we will be focusing on bail and the enforcement of fundamental rights as well as its effect in Nigeria with reference to Arrest, Detention as well as Bail under the different laws. Chapter four is the concluding part of this work and also where all the necessary recommendations will be made.

1.1
Statement of the Problem


Over the years, most suspects who might not have committed any offence or whose relation had been suspected of committing an offence have found themselves incarcerated in police detention sometimes on the premise of a holding charge. This incarceration could take many years before the actual trial (if any) would be instituted. This ugly scenario necessitated the present researcher to have an indept analysis on the concept of bail vis-à-vis the enforcement of fundamental human right with particular reference to Nigeria with a view of enlightening the Nigerian citizenry. 

1.2
Objective of the Study  


This study is targeted to achieve the following objectives: 

The need to respect the constitutional right to bail of every suspected criminal save in compelling right other than bail. 

The need to respect court’s order as it relates to enforcement of fundamental rights other than bail. 
It is sought to create awareness on the citizens on their constitutionally guaranteed rights. 
This study is also aimed at exposing the unconstitutional practice of holding charge with a view of detaining a suspect. 
Significance Of The Study

It is envisaged that at the completion of this study, other researchers who may be interested in further research on the concept of bail and the enforcement of fundamental human rights would use this work as a reference material. Also, it will help inform the individual of their right to bail as guaranteed in the Nigerian Constitution. This study will educate some disgruntled officers of the Nigeria Police who insist always on collection of money as “bail fee” before granting bail to a suspected criminal. It will further enlighten the general public on their other rights as enshrined in the Nigerian Constitution. 

Scope and Limitations of the Study 

The study covers the concept of bail and the enforcement of fundamental human rights in Nigeria. The researchers uses judicial authorities, statutory provisions and opinions of text writers (jurists) with the view of highlighting how the concept of bail and enforcement of fundamental rights could be improved upon. 

The study is limited to Nigeria though reference is made to other countries in a comparative basis. 

1.5
Research Methodology:


In this study, the researcher uses descriptive and argumentative research method. Also, the secondary sources of materials such as textbooks, articles, journals, internet sources of material etc are used.  

CHAPTER TWO

LITERATURE REVIEW

2.1
The Concept Of Bail

The concept of bail has a long history in English Common Law. As far back as 1689 in the Bill of Rights, English Parliament held that bail must be reasonable, a principle which was later incorporated into the American 8th Amendment to the Constitution, which states that “excessive bail shall not be required nor excessive fines imposed nor cruel and unusual punishments inflicted”. 

       However, there existed a concept of circuit courts during the medieval times in Britain. Judges used to periodically go on circuit to various parts of the country to decide cases. In the meanwhile, those under trials were kept in prison custody awaiting their trials. These prisoners were kept in very unhygienic and inhumane condition and this caused the spread of a lot of diseases. This agitated the under trials, who were hence separated from the accused. This led to their release on their securing a surety, so that it was ensured that the person would appear on the appointed date for hearing. If he did not appear, then his surety would be held liable and was made to face trial. Slowly the concept of monetary bail came into existence and the said under trials was asked to give a monetary bond, which was liable to get forfeiture on non-appearance.

In the Magna Carta in 1215, the first step was taken in granting rights of citizens. It said that no man could be taken or imprisoned without being judged by his peers or the law of the land. Then in 1275, the Statute of Westminster was enacted which divided crimes as bailable and non-bailable. It also determined which judges and officials could make decisions on bail.

In 1677, the Habeas Corpus Act was added to the Rights of Petition of 1628, which to the defendant the rights to be told of the charges against him, the right to know if the charges against him were bailable or not. The Habeas Corpus Act 1679, states ‘A magistrate shall discharge prisoners from their imprisonment taking their  recognizance with one or more surety or sureties, in any sum according to the Magistrate’s discretion, unless it shall appear that the party is committed for such matter offence which by law the prisoners is not bailable.’

In 1689, came the English Bill of Rights, which provides safeguards against judges setting bail too high. It states that ‘excessive bail hath been required of persons committed in criminal cases, to elude the benefits of the laws made for the liberty of the subjects. Excessive bail ought not to be required.’

In 1976, the Bail Act came into force. It sets out the current and the basic legal position of bail prevailing in England. It lays out that there is a general right of bail, except as provided for under the first schedule of the Act. But there is also the additional ground that if the court is satisfied that there are ‘substantial grounds for believing’ that the defendant if released on bail will commit an offence while on bail, bail may be refused.

Definitions Of Bail

Bail is the procedure by which a person arrested for an offence is released, on security being taken for his appearance on a day and place certain.1 The issue of bail arises on three points in the process of administration of criminal justice.

Firstly, it arises after a person arrested with or without a warrant of arrest is taken to the police station. The officer in charge of the police station may admit the suspect to bail pending further investigation to the matter. This is known as police bail. Secondly, it arises after the suspect has been charged to court accused of committing an offence. The accused may be admitted to bail known as court bail. Thirdly, it arises after an accused person convicted of an offence has filed an appeal against his conviction. The convicted person may apply for bail pending the determination of his appeal. This is known as court bail pending appeal.     

Types Of Bail

1) Police bail

2) Court bail

3) Court bail pending appeal

1.
Police Bail:

Any person arrested by the police or arrested by any other competent person or authority and handed over to the police on suspicion of having committed an offence must be taken to court by the police within 24 hours, if there is a court of competent jurisdiction within 40 kilometers of the place where the alleged offence was committed or within 48 hours or such longer periods as it is considered reasonable where there is no court within 40 kilometres of the place of the alleged commission of the offence.2 Where a capital offence is alleged against a person detained by the police, the police may detain the person longer than 24 hours as the case may be. This is the only type of serious offence by which it is permissible under law to detain an arrested person beyond the constitutional time limit before arraignment in court. Thus S. 17 of the Criminal Procedure Act and S.27(a)3 which provide inter alia, that where a person is arrested for a serious offence he shall be brought before a court as soon as practicable have been held to be inconsistent with S.35(4) and S.35(5)4 which provides that an accused person shall be charged to court within 24 hours of the alleged commission of the offence and to that extent S. 17 of the Criminal Procedure Act and S. 27(a) of the Police Act is null and void and of no effect as in the case of Eda v Commissioner of Police5. Therefore, for non-capital offence irrespective of their nature whether felonies, misdemeanours or simple offence, a suspect must be arraigned in court within 24 or 48 hours depending on the proximity of the court with competent jurisdiction to try the offence.

A person arrested for a non-capital offence that cannot be brought before the court within the stipulated time limit, because the police investigation into the alleged offence has not been completed, must be granted bail by the police. The suspect is granted bail upon his entering into a bond with or without sureties to appear at the police station at such times as are named in the bond. The bond can be enforced as if it were a bond entered into before a magistrate. The bail granted by the police while the investigations are continuing into the allegation against the accused is to enable them to secure his release on condition that he returns to the police station at the time specified in the bond.  Thus, while under S.186, the suspect is expected to report back to the police station, under S. 17, he is expected to report in court to answer the charges to be levelled against him by the police. If a suspect remains in police custody after bail has been granted to him by the police because he is unable to fulfill the conditions of bail, then his continued detention in police custody is not in contravention of the constitutional provisions, since it is the duty of the suspect to comply with the conditions of bail.

        In practice, the police detain those arrested for serious non-capital offences such as fraud and drug offences beyond the constitutional time limit, without granting them bail on the ground that investigation are incomplete. Eda V. Commissioner of Police.7
2.
Court Bail:

        A court in issuing a warrant of arrest for an offence not being a capital offence, may endorse the warrant of arrest with bail. In other words, it may direct that the person named in the warrant be released from arrest on his entering into such recognizance for his appearance as stated in the endorsement.8
The endorsed warrant of arrest must state the following:

(a) 
The number of sureties, if any

(b) The amount in which the sureties and the person d in a warrant are respectively to be bound.

(c)
The court before which the person is arrested is to attend.

(d)
The time at which he is to attend, including an undertaking in which to appear at the subsequent times as may be directed by any court before which he may appear.9
There is no precedent form of a warrant to arrest endorsed with bail in the Criminal Procedure Act. In practice, the endorsement of a warrant of arrest is done by the magistrate writing the conditions of bail on the reverse side of the warrant of arrest. The magistrate’s signature is appended after the endorsement. The form of a warrant of arrest under the Criminal Procedure Code provides for endorsement of bail, if the arrestee is to be admitted to bail after his arrest.  The police officer in charge of the station, to which the suspect is brought, must release him, upon his fulfilling the conditions of the bail endorsed on the warrant of arrest. Where security is taken from the suspect is accordance with the endorsement of the warrant of arrest, the police officer before whom the security is taken transmits it to the court where the suspect is directed to appear.10 The provisions relating to endorsement of warrant of arrest with bail apply only to warrant of arrest to be executed within the state of issue. They do not apply where the warrant of arrest is to be executed outside the state.

Thus, a court may grant a person alleged to have committed an offence, bail, even before the offender appears before the court. A court may also admit to bail a person charged before it with the commission of an offence. The need for bail arises because of the interval of time between arraignment of an accused, taking of evidence, condition of trial, return of verdict and sentence, between arraignment and sentence, the accused may be admitted to bail by the court.

3.
Court Bail Pending Appeal:   

The Court of Appeal has absolute discretion as to whether or not to admit an appellant to bail pending the hearing of his appeal. The Court of Appeal may, if it thinks fit, on the application of an appellant, admit the appellant to bail, pending the determination of his appeal.11 

The principles governing the admission of an appellant to bail pending the determination of his appeal were stated in the case of R v Tunwashe12 , as follows:

a) 
that bail would not be granted pending an appeal save in exceptional circumstances where the hearing of the appeal is likely to be unduly delayed’

b) 
that in dealing with the latter class of case, the court will have regard not only to the length of time which must elapse before the appeal can be heard but also to length of the sentence to be appealed from, and further that these two matters will be considered in relation to another. Thus in the absence of special or exception of the circumstance, bail will not be allowed.

4.
Bail By Magistrate Court

(a)


In the South Magistrate Courts, where the accused is charged with a capital offence bail cannot be granted to such an accused person. But under S. 341, S. 118(1),13 magistrates in the north may grant bail to an accused person charged with a capital offence.

(b)
Where the accused is charged with an offence punishable with imprisonment for 3 years or more, the magistrate has discretion whether or not to grant the accused bail S.118 (2). Under S. 341(1) of Criminal Procedure Code, the offence must be punishable with imprisonment for three years. If the offence is punishable with imprisonment for three years, bail is granted except when there are good reasons to the contrary.

(c) 
Where the accused is charged with an offence punishable with imprisonment for three years or less, the magistrate must grant the accused bail unless there are good reasons to refuse bail, as in the Utaku V. Commissioner of Police.14
5.
Bail By High Court:

(a)   S. 118(1) of the Criminal Procedure Act provides that a person charged with capital offence punishable with death shall be admitted to bail, except by a judge of the High Court. But under S. 341(1) of the Criminal Procedure Code, the opposite is the case, persons charged with capital offence punishable with death shall not be released on bail by the High Court. 

(b)  S.118(2) of the Criminal Procedure Act and S. 341(2) of the Criminal Procedure Code provide that a person charged with an offence punishable with imprisonment for a term exceeding three years shall not ordinarily be released on bail, but in certain circumstances, the court may grant the accused  bail.

(c) Where the accused is charged with an offence punishable with imprisonment for three years, bail shall be granted unless there are good reasons to the contrary.                                                         

    S.341(3) of the Criminal Procedure Code (Northern Nigeria) provides that notwithstanding anything contained in S. 341(1) and (2) of the Criminal Procedure Code, where there are reasonable grounds, the court has discretion to release the accused on bail.

6.
Application For Police Bail:

The application for bail at the police station is made in writing, either by the suspect or his surety. Where the surety makes the application, it is the practice that the application should include the passport photograph of the surety. The suspect has to satisfy the conditions of bail before he is released by the police.

7.
Application For Court Bail:

Where the accused pleads not guilty to the charges against him, his counsel may make oral application (need not be in writing) for bail pending the final determination of the case. The success of the application depends on the nature of the offence and the objection raised by the prosecution. Where the accused is not represented by counsel, it is customary for the court to ask the prosecution if he has an objection to bail. The representation made by the prosecution will help the court to decide whether to grant or withhold bail to the accused. Where the prosecution does not oppose bail, it is usual for the court to grant bail but where the prosecution opposes bail whether the court would grant bail would depend on the merit of the application.

2.2
Procedure for Application for Bail:

Before the application for bail can be entertained in the High Court under S. 123 and S. 342(1),15 the accused must have made an application in the magistrate’s court. This is in accordance with the practice and convention of the courts rather than law. As a matter of practice where two courts have concurrent jurisdiction, application should be made first to the lower court unless there are special reasons such as extreme urgency or momentum questions of public policy for departing from the usual practice.

In Offiong V Police16, the accused, having pleaded not guilty to a charge, was remanded in custody. The accused, without applying for bail in the High Court brought an application under S. 342(1) for the bail in the High Court. The High Court rejected the application on the ground that the application ought to have been brought first before the Magistrates’ Court.17 

However the Criminal Procedure Act is silent on the procedure for the application to the High Court for bail when the Magistrate Court refused or neglect to hear the application. Therefore, in accordance with S.363 of the Criminal Procedure Act, the procedure and practice for the time being in force in the High Court of justice in England are applicable. Under the English rules, application is by summons, supported by affidavit and a certified copy of the charge and order of court. 

In Simidele  v  Police,18  the accused brought an application by way of motion supported by affidavit to be admitted to bail, against an order of the magistrate refusing him bail. Counsel for the respondent objected to the application on the grounds that the proper procedure was not followed. He submitted that in the absence of the provisions in the Criminal Procedure Act governing the procedure to be followed, the English procedure should be followed in accordance with S.363 of the Criminal Procedure Act, also the case of State v Uwah19.

Where an application to be admitted to bail is brought by an accused person to the High Court after bail has been refused in the Magistrates’ Court, if the High Court refuses to admit the application to bail, the applicant cannot bring successive applications in the High Court before different judges. The proper procedure for the applicant to follow is to appeal against the order of the High Court to the Court of Appeal. It has been held that to allow the applicant to file the same application before another judge of the High Court would introduce a dangerous precedent and would infringe on and derogate from the powers and jurisdiction of the constituted Court of Appeal as in the case of Adigun V The State20.

2.3  Factors To Be Considered In Granting Or Refusing Bail:

Unlike the police, the court, have discretion in any matter and can decide to admit an accused person in bail or withhold bail. The factors that must be taken into consideration by the court in granting bail are not expressly stated in the Criminal Procedure Act. S.118, which deals with granting of bail to an accused, is silent on the factors governing admission to bail. Nonetheless, the court in the southern state takes the following factors into consideration in deciding whether to grant or withhold bail.

The first consideration is the nature of the offence, and the punishment prescribed for the offence. Where the offence is a serious one carrying a heavy penalty the court may not exercise its discretion in favour of granting bail to the accused. An accused person is presumed innocent until proved guilty as provided for in S. 36(5)21. Therefore, he should not be punished by being denied bail in the absence of cogent or compelling reason, but simply because of the nature of the offence alleged against him.

Secondly, the criminal record of the accused must be taken into account. If the accused can show that he is a person of good character and he has never been convicted of a criminal offence, the court ought to exercise its discretion in favour of the accused and admit him to bail.22
 Thirdly consideration should be given to the possibility of the accused committing further offence while on bail. If the accused is likely to commit further offence while on bail, the court should exercise its discretion in deciding whether or not to admit the accused to bail as in the case of R v Jammal23.

A fourth consideration is the possibility if interfering with the investigation of the offence. If the accused is likely to interfere with the investigation of the offence, bail shall be refused. On the other 

hand, if there is no evidence that the accused will interfere with the investigation of the case, bail ought to be granted as was stated in the case of Danbaba v The State24.

A fifth consideration is the likelihood of the accused jumping bail and not appearing to stand trial. Also, the health condition of the accused person is a relevant factor in the consideration of his application for bail. The mere allegation of ill health is not sufficient to grant bail. There must be proof before the court that the accused person is not only ill but that it will be judicious to grant him bail.25
         The foregoing are the factors that the court considers in the exercise of its discretion to grant or to withhold bail. 

Terms and conditions to bail:

The police and the court may both admit to bail a person alleged to have committed an offence on such terms and condition as they deem fit. The terms of bail are fixed with due regards to the 

circumstances of the case. They should not be onerous or excessive as provided for in S.120 and S. 349(1).26. If bail is granted on onerous terms, de jure the accused has been granted bail, but in fact, because the terms are difficult to fulfill the bail amounts to no bail and de facto bail has been denied.  Here are some terms on which bail may be granted:

Bail on self recognizance: On his own undertaking that he will appear to stand his trial. No bond is required and no surety is required from the person being admitted to bail. Bail is rarely granted on personal recognizance, except where the person to be admitted to bail is of high social standing in the community, and the court is satisfied that he would appear to stand his trial.

Bail with bond: a bond is a written undertaking executed by the person to be admitted to bail, that he will, while on bail, appear in a designated place when his attendance is required. In default of appearance, the person admitted to bail may be required to pay the amount of money specified in the bond.

Bail with bond surety: a person may be admitted to bail on condition that he produced one or more persons to enter into a bond for the stated sum. Such a person is known as a surety. The surety undertakes to pay the money by which he is bound, if the person admitted to bail fails to appear at the designated place.

Consequences Of Jumping Bail:

When a person on police or court bail fails or refuses to attend the police station or the court on the date fixed by the bail bond, he is said to have jumped bail. When a suspect jumps police bail, the police may re-arrest him and thereafter refuse him further bail until he is charged to court, unless he shows good cause to the contrary. When an accused person jumps court bail, the court may:

Revoke his bail,

Issue a bench warrant for his arrest and be brought to court subsequently as in S. 143 and S. 355.27
If he entered into a bond, the court will require him to show cause why the bond should not be forfeited and if is unable to show cause, he will forfeit the bond and he will be liable to pay the amount stated to court. If bail was granted with surety, the surety the surety will be invited to show cause on why his bond should not be forfeited when he is unable to show cause, his bond will be forfeited. The forfeiture of the bond is not automatic, there is something like a mini-trial to give opportunity to the surety to show cause why the accused was not in court. While the accused is in bond, if the surety can no longer vouch for the accused, he may apply to court to be discharged from the bond.28
Upon the forfeiture of bond, order the surety to pay the sum stated in the bond into the court registry. 

However, S. 354(1) and (2) of the Criminal Procedure Code provides that before the bail bond, executed by a surety, is forfeited the surety must be given a fair hearing.29
Procedure for Forfeiture of Bond: Mini-trial

There are three main steps to be followed before a court can forfeit the bond executed by the surety:

The bail order containing the terms of the bail is exhibited.

The recognizance on bail bond executed by the surety is exhibited.

The surety must be requested to show cause why the bond should not be forfeited.

The surety shall pay the bond forfeited or have his property attached or he is sent to prison.

Release of persons detained unlawfully:

The Criminal Justice (Release from custody) Special Provision Act, 1977 Cap C.40 Laws of Federation of Nigeria, 2004,  empowers the Chief Justice of Nigeria and Chief Judge of a state that he may order the release of any person detained in prison, not being a person convicted of an offence. This power is exercisable when the detention of the detainee is manifestly unlawful, or when the detainee has been in custody for a period longer than the maximum period of imprisonment, which he would have served, had he been convicted of the offence for which he was detained. 

Deposit in lieu of Bond:

The court may order the accused person to pay a deposit in lieu of a bond of its own motion suo motu as stated in S. 120 of the Criminal Procedure Act or on the application of the accused as stated in S. 347 of the Criminal Procedure Code, the court or the police officer may at the request of the accused or suspect accept a deposit instead of a bail bond. It is for the accused or the suspect to take advantage of the provision of S.347 of the Criminal Procedure Code where he encounters difficulty in getting the required surety. Also, for any other personal reason, he may seek the permission of the court pay a deposit in lieu of executing a bond. Therefore, the court cannot demand a deposit from the accused or suspect except upon a request from him.

In Onuigbo v Police30, the accused was charged with cheating. He was granted bail after depositing #600. The accused filed an application for a review of the term of bail. The High Court held that it had no power generally to review the bail. It observed that a deposit could be ordered in lieu of a bond where an accused so requested. However, it is noted that the amount of bail should not be excessive. In the instant case, the amount required to be paid as deposit was held to be excessive. Thus it was reduced to #200.

Under the Criminal Procedure Act, the court may order an accused person to pay a deposit into court as a condition for granting bail. Unlike under the Criminal Procedure Code, the accused does not have to make a request to the court before such an order can be made, the order can be made by the court of its own volition. The amount ordered by the court to be paid as deposit should not be excessive as in the case of Eyu v The State.31
Review of Bail:

Where bail is granted to a suspect or an accused on terms on which are considered to be onerous, the suspect or the accused may apply to the court for review of the terms of bail as stated in S. 125 

of the Criminal Procedure Act and S.344 of the Criminal Procedure Code. The High Court may alter the conditions of bail, if it is too onerous.

A suspect refused bail by the police may apply to the High Court to be admitted to bail as provided for in S.342(1) of the Criminal Procedure Code, and the accused person refused bail by a Magistrates’ Court, may apply to the High Court to be admitted to bail as in S.123 of the Criminal Procedure Act. Where the High Court refuses an application for bail or imposes or affirms onerous terms of bail, the suspect or accused person can appeal to the Court of Appeal to be admitted to bail. Further appeal lies to Supreme Court if the person refused bail is aggrieved or dissatisfied with the terms of bail S. 220, 277 of CFRN 1999.                       

2.4
Concept Of Human Rights 


The concept of human rights has its philosophical ancestry in the natural law32. This is why the expression “human rights” had been used synonymously with natural law and natural rights. Thus professor Maurice Cranston defines human rights as a “twentieth century name for what has been traditionally know as natural rights or in a more activating phrase rights of man”.33

F.E Dowrick had gone further to assert that natural rights are more appropriate words for natural law. In his words, “the postulates of natural law are general normative propositions offered by various philosophers as precepts for legislators and governments.  

These precepts are not as such actual laws in any state or in international law they are precepts for law. 

So to call them natural rights more aptly expresses the ethical rather than the legal nature of the  doctrine” 34. 

Natural law is predicated on the assertion that there are  objective  moral principles which depend upon the nature of the universe and which can be discovered by reason35. In other words, the theory of natural law is based on the reasoning that the rule of human conduct is a deduction from the nature of man-made enactment. As Paton36 pointed out, the fundamental thinking in the natural law school is that law is an essential foundation for the life of a man in society, based on the needs of man as reasonable being and not on the arbitrary whim of the rule. 

The dominating task of natural law is to attune man-made law to the demand of universal conception of moral standard (justice). The natural law school detected that there is some connection between law and the values of freedom and equality, at least in the sense ​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​that a wholly oppressive and arbitrary rule over human beings is incompatible with human natures as conceived  by the creator.


The theory of natural law draws its inspiration from nature. It proceeds from the premises that there is a law of nature according to which tenets and principles all things, including man himself, ought to behave. As human nature is identical in all men and does not vary; its precepts have universal and immutable validity, not-withstanding the diversity of individual conditions, historical and geographical environments, civilization and cultures. The content of natural law has however, never been constant.


The ancient Greek thinkers conceive natural law as a body of comparative rules imposed upon mankind by nature 37.


The most systematic explosion of the concept of natural law was made by the stoics after the breakdown of the city states38. It was the teaching of the stoics that by law of nature all men are equal and there could not be found any rational basis of making a distraction between men. The most important thing, which unite all men and make them all equal is reason and that any different between men therefore is the result of chance or convention.


In the hands of the seventeenth and eighteenth century philosophers, the natural law tradition and its concomitant natural rights theories translated themselves into political liberalism whose centre-piece is the theory of individualism. It was the seventeenth and eighteenth century philosophers who elaborated upon the modern conception of natural law as meaning natural rights.39 Modern conception of human rights drew inspiration directly or indirectly from the writing of these philosophers. 


In spite of this pious declaration, the Constitution of America as adopted in 1789 did not contain fundamental rights provision. The Bill of Rights was incorporated into the Constitution in 1719 in the form of the first ten amendments. 

The French people followed suit in 1789 when the representatives of the people assembled in the National Assembly, dispensed with the king; took control of the state and assumed sovereignty, they considered that ignorance, weight, or contempt of human rights are the causes of public misfortunes and corruption in government and resolved to set forth in a solemn declaration these natural, imprescriptible and inalienable rights. 


In Great Britain where the system of a written Constitution superior to the ordinary law of the land is unknown, the same result was achieved by the great Constitutional enactment such as the Magna Carta in 1215, the Petition of Rights in 1628 and the Bills of Right and Acts of Settlement in 1689.


Since the Virginia Declaration of Rights 1776, the American Declaration of independence and Bills of Rights in the form of the first ten Amendments to the Constitution, and the Declaration of the Rights of Man and the Citizen adopted in 1789 by the French National Assembly, the express recognition and special protection of fundamental rights of man in the Constitutions of various states have become a general principle of the constitutional law of civilized states, including communist countries40. But there is a significant different that the Constitutions of communist states include long list of economic and social rights as well as the duties of the citizens. Moreover, the human right provisions in these Constitutions appear to be manifestoes rather than legally enforceable rights. 


It was the outbreak of the Second World War provoked by a state imbued with the aggressive will for the domination of the world coupled with ruthless denial of human rights, that strengthened the conviction that the international recognition and protection of human rights was in accordance not only with any enlightened conception of the object of international law but also with an essential requirement of international peace41 for regimes that deny these rights often go further to seek foreign domination and pursue  belligerent foreign policy. It became obvious that it is only when human rights are respected that democracy will be secure and the chances of war will be remote. The term ‘human rights’ appeared in the public domain for the first time in the year 1942 to 

1944 in the course of internal policy discussion in the United States on the subject of the  principles on which the post-war organization would be based. 42


Recognition of human rights received its greatest impetus on 10th December, 1948 when the General Assembly of the United Nations adopted the Universal Declaration of Human Rights, thus satisfying the prayer of Thomas Paine. In dedicating the rights to man to George Washington. Paine had prayed…. “ that  the rights of man may become as universal as your benevolence  may wish and that  you may enjoy the happiness of seeing the new world regenerate the old...” 

2.5
Definition Of Rights                       


The word ‘right’ is derived from the Latin word rectus  which in the noun form  means “that  to which a person has a just and valid claim,  whether it be land, a thing, or the  privilege of  doing something or saying something”. We have what is called a legal right, which is either the liberty (protected by law) of acting or abstaining from acting in a specific manner, or the power (enforced by law) of compelling a specific person to do or abstain from doing a particular thing. A legal right is thus the capacity residing in one man or a group of men of controlling, with the assent and the assistance of the state.  The actions of other43 ‘Human’ has been defined as pertaining to characteristic of, or having the nature of man kind”44 moral and rational creatures. Human rights are therefore rights which all persons everywhere and at all times equally have by virtue of being moral and rational creatures. They are inherent in any human being simply because of his humanity, the birth- right of all mankind. 


The expression “Human right” in its widest connotation embraces those civil, political, economic, social, cultural, group, solidarity and developmental rights, which are considered indispensable to a meaningful human existence. Right here, is used in a composite sense and not in the strict Hofeldian sense and includes both moral and legal rights. Legal human rights are those human rights that are guaranteed by positive law (lex lata), while moral human rights are claims which ought to be in the positive law (lex feranda). Thus Prof. Osita Eze defines human rights as representing demands or claims, which individuals or groups make on society, some of which are protected by law and have become part of ex Lata while others remain aspirations to be attained in future45.

Human rights are inherent rights to be enjoyed by all human beings of the global village and not gifts to be withdrawn, withheld or granted at some one’s whim or will 46. In this sense, they are said to be inalienable or imprescriptible. If you remove them from any human being, he will become less than human. They are part of the very nature of a human being, and attach to all human beings everywhere in all societies, just as much as do his arms and legs47. 

Constitutions and other codes do not create human rights but declare and preserve existing rights. Perhaps, this is why statutory provisions for the first generation human rights are couched in negative terms. For example, to say that no person shall be deprived of his personal liberty presupposes that personal liberty is an existing right.48 

2.6
 Definition Of Fundamental Rights         

Fundamental right is defined by Eso, J. S. C in the case of Ransome- Kuti V Attorney General of the Federation49 as thus: 

It is a right  which stands above the ordinary laws of the land and which in fact is antecedent  to the political society itself. It is a  primary condition to a civilized existence and what has been done by our constitution since independence is to have these rights enshrined in the constitution so that the right  could be “ immutable” to the extent of non- immutability” of the  constitution itself.

 To also underscore the sacred position of fundamental rights, Nasir, J. C. A in Uzoukwu V Ezeonu II50, had to distinguish between ordinary rights and fundamental rights, thus: 

Distinct difference has emerged between “fundamental rights” and “human rights” it may be recalled that human rights were derived from and out of the wider concept of natural rights. They are rights, which every civilized society must accept as belonging to each person as a human being. These are termed human rights. When the United Nations made its declaration it was in respect of “Human Rights” as it was envisaged that certain rights belong to all human beings irrespective of citizenship, race, religion and so on. This has now formed part of international law. Fundamental rights remain in the realm of domestic law. They are fundamental because they have been guaranteed by the fundamental law of the country: that  is the Constitution.


Thus, fundamental rights are those rights that are so fundamental to the very existence of a particular country that they stand above all the ordinary human rights and laws of such a country. Their fundamental nature also makes them to be guaranteed by the fundamental law of the country, that is the Constitution. Under the present dispensation in Nigeria, those rights are guaranteed under chapter IV of the Constitution of the Federal Republic of Nigeria, 1999. 


This, however, does not mean that fundamental rights are above the country, its Constitution and people. For the law is that no fundamental right is above the country guaranteeing it or its people. In Badejo V Minister of Education,51 Kurigi, J. S. C, while delivering the lead  judgment of the  Supreme Court,  had this to say: A fundamental right is certainly a right  which stands  above the ordinary  laws of the  land, but I venture to say that no fundamental right should stand above the country, state or the people. 

CHAPTER THREE

FUNDAMENTAL RIGHTS UNDER THE 1999 CONSTITUTION   

RIGHT TO LIFE: S 33(1)


This section is to the effect that  every person has a right  to life, and no one shall be deprive  intentionally  of his life, save in execution of the  sentence  of a court in respect of a criminal   offence of which has been found guilty.  

(2)
A person shall not be regarded as having been deprived of his life in contravention of this section, if he dies as a  result of the use, to such extent and in such circumstances  as are permitted by law, of such force as is reasonably  necessary: 

(a)
for the violence of any person from unlawful violence  or for the defence of property. 

(b)
in order to effect  a lawful arrest or to prevent the escape of a person lawfully detained  or 

(c)
for  the purpose of suppressing a riot, insurrection or muting. 


Right to life is obviously the most fundamental of all human rights. This is because other human rights an only be exercised by a person who is a life. Permissible imitation on the right to life are contained in S.33 (2) of  the constitution.

RIGHT TO  DIGNITY OF HUMAN PERSON         

S. 34(1): every individual is entitled  to respect for the dignity of his person, and accordingly . 

(a)
no person shall be subjected to torture to in-human or  degrading treatment 

(b)
no person shall be held in slavery or servitude; and 

(c)
no person shall be required or perform forced or compulsory labour. 

(2)
for the purpose of this subsection (1) (C) of this section, “forced or compulsory labour” does not include. 

(a)
any labour required  in consequence of the sentence order of a court, 

(b)
any labour required of members of the Armed Forces of the  federation or the Nigeria Police force in pursuance of their  duties as such; 

(c)
in the case of persons who have conscientious  objections to service in the armed forces of the Federation, any labour required  instead of such service. 

(d)
any labour required which is reasonably necessary in the event of any emergency or calamity threatening the life or well being of the  community; or 

(e)
any labour or service  that forms part of: 

(i)
normal communal or other civil obligations for  the well being of the community 

(ii)  
such compulsory national service in the armed forces of the federation as may be prescribed  by an Act of the National Assembly, or 

(iii)
such compulsory  national service which forms part of the education and   training of citizens of Nigeria  as may be prescribed by an Act of the National  Assembly. 

RIGHT TO PERSONAL LIBERITY 


S. 351: Every person shall be entitled to his personal liberty and no person shall be deprived  of such liberty save in the following cases and in accordance with a procedure permitted  by law 

(a)
in execution of the sentence or order of a court in respect of a criminal  offence of which he has been found guilty;  

(b)
by reason of his failure to comply with the order of a court or in order to secure the fulfillment of any obligation  imposed upon him by law; 

(c)
for the purpose of bringing him before a court in execution of the  order of a court or upon reasonable suspicion  of his having committed a criminal offence, or to such extent  as may be reasonably necessary to prevent his committing  a criminal offence, 

(d)
in the case of a person who has not attained the age of eighteen  years, for the purpose of his education or welfare.

(e)
in the case of persons  suffering from infections  or contagious disease, persons of unsound mind, persons addicted to drugs  or alcohol or vagrants, for the purpose of their care or treatment or the protection of the community; or

(f)
for the purpose of preventing the unlawful entry of any person into Nigeria or of effecting the  expulsion, extradition  or other  lawful removal from Nigeria or any person or the taking of proceedings relating thereto; 

Provided that  a person who is charged with an offence and  who has been detained in lawful custody  awaiting trial shall not continue to be kept in such  detention for a period longer than the maximum period of imprisonment  prescribed for the offence.

(2)
Any person who is arrested  or detained shall have the right to remain silent or avoid answering  or any  question after consultation  with a legal practitioner or any  other person of his own choice

(3)
Any person who is arrested or detained shall be informed in writing within twenty four hour and in a language that  he understands) of the facts and grounds for his arrest and detention.   

(4)
Any person who is arrested or detained in accordance  with subsection (1) (C) of this section shall be brought  before a court of law within a reasonable  time, and if he is not tried within a period of: 

(a)
two months from the date of his arrest or detention in the case of a person who is in custody or is entitled to bail; or  

(b)
three months from the date of his arrest or detention in the case of a  person who been released in bail. 


He shall (without prejudice to any further proceedings  that may be brought against him) be released either unconditionally or upon such conditions as are reasonably necessary to ensure that he appears for  trial at a later date. 

(5)
In subsection (4) of this section, the expression “a reasonable time” means 

(a)
in the case of an arrest or detention in any place where there  is a court of competent jurisdiction  within a radius of forty kilometers, a period of one day; and 

(b)
in  any other case, a period of two days or such longer period as in the circumstance may be considered by the court to be reasonable.

(6)
Any person who is unlawfully arrested or detained shall be  entitled to compensation and public apology  from the appropriate authority or person and in this subsection, “the appropriate  authority  or person means an authority or, person specified by law 

(7)
Nothing  in this section shall be construed: 

(a)
in relation to subsection (4) of this section, as applying in the case of a person arrested or detained  upon reasonable suspicion of having committed a capital offence, and 

(b) 
as invalidating any law by reason only that it authorizes the detention for a period not exceeding  three months of a member of the armed forces of the federation or a member of the Nigeria Police Force, in execution of a sentence imposed by any officer of the Armed Forces  of the federation  or the Nigeria Policy Force in respect of an offence punishable by such detention of which he has been found guilty.

RIGHT TO FAIR  HEARING 


S. 36 (1): In the determination of his civil rights and obligations, including any question or determination by or against any government or authority, a person shall be entitled to a fair hearing within a reasonable time by a court or other tribunal established by law and constituted in such manner as to secure its independence  and incarnating. 

(2)
Without prejudice to the foregoing persons of this section, a law shall not be invalidated by reason only that  it confers on any government or authority power to determine  questions arising in the administration of a law that  affects or may affect  the civil rights and obligation . of any person if such law. 

(a)
provides for an opportunity  for the person whose rights and obligations may be affected to make representations to the administering  authority before  that authority makes the decision affecting that person; and 

(b)
contains no provision making the determination of the administering authority final  and conclusive.

(3)
The proceedings of a court or the proceedings of any tribunal relating to the matters mentioned in subsection

(1) of this section including the announcement of the decisions of the  court or tribunal shall be held in public 

(4)
Whenever any person is charged with a criminal  offence, he shall, unless the charge is withdrawn be entitled to a fair hearing  in public within a reasonable time by a court or tribunal. 

(a)
A court or such a tribunal may exclude from its proceedings person other than the parties thereto or their legal practitioners in the interest of defence, public safety, public order, public morality, the welfare of persons who have not attained the age of eighteen years, the protection of the private lives of the parties or to such extent as it may consider necessary by reason of special circumstances in which publicity would be contrary to the interest of justice. 

(b)
If in any proceedings before a court or such a tribunal, a Minister of the Government of the Federation or a Commissioner of the Government of a State satisfies the court or tribunal that it would not be in the public interest for any matter to be publicly disclosed, the court or tribunal shall make arrangements for evidence relating to that matter to be heard in private and shall take such other action as may be necessary or expedient to prevent the disclosure of the matter. 

(5)
Every person who is charged with a criminal offence shall be presumed to be innocent until he is proved guilty: provided that nothing in this section shall invalidate any law by reason only that the law imposes upon any such person the burden of proving particular facts. 

(6)
Every person who is charged with a criminal offence shall be entitled to:

(a)
be informed  promptly in,  the language that  they under stands and in detail of the  nature of the offence;

(b)
be given adequate time and facilities for the preparation of his defence;

(c)
defend himself in person or by; legal practitioners  of his own choice:

(d)
examine, in person or by his legal practitioners, the  witnesses called by the prosecution before  any court or tribunal and obtain the attendance and carry out the examination of  witnesses  to testify  on his behalf before the court or tribunal on the same condition as these applying to the witnesses  called by the prosecution; and 

(e)
have, without payment, the assistance of an interpreter if he cannot understand the language used at the trial of the offence. 

(7)
When any person is tried for any criminal offence, the court  or tribunal  shall keep a record of the  proceedings and the  accused person or any person authorized by him in that  behalf shall be entitled to obtain copies of the judgement in the case within seven days of the conclusion of the case. 

(8)
No person shall be held to be guilty of a criminal offence on account of any act or omission that  did not at the  time it took place,  constitute such all offence, and on penalty shall be imposed for any criminal offence heavier than   the penalty in force at the time of the offence was committed 

(9)
No person shall show that  he has been tried by any court  of competent  jurisdiction or tribunal for  a animal  offence and either connected or acquitted  shall again be tried for that  offence or for a criminal offence having the same  ingredients as that offence save upon the order of a superior court . 

(10) 
No person shall show that he has been pardoned for any criminal offence again be tried for that  offence.  

(11)
No person who is tried for a criminal offence shall be compelled to give evidence  at the trial.

(12)
Subjects as otherwise  provide  for in this constitution, a, person shall not be convicted for a criminal offence unless that offence is defined and the penalty therefore is prescribed in a written law, and in this subsection, a written law refers to an Act of the National  Assembly or a law of a state, any subsidiary legislation or instrument under the provision of a law.

RIGHT  TO PRIVATE  AND FAMILY LIFE 

S.37: The privacy  of citizen, their homes,  correspondence, telephone  conversations and  telegraphic  communications is hereby guaranteed and  protected.

RIGHT  TO FREEDOM OF THOUGHT, CONSCIENCE  AND RELIGION 


S.38 (1): Every person shall be entitled to freedom of thought, conscience  and religion, including freedom  to change his religion or belief, and freedom  (either alone or in community with others, and in public or in private) to manifest and propagate his religion or belief in worship, teaching, practice  and observance. 

(2)
No person attending any place of education shall be required to receive religious institution or to take part in or attend any religious  ceremony or observance if such instruction, ceremony or observance relates to a religion other  than his own or a religion not approved by his parents or guardian. 

(3)
No religions community or denomination shall be prevented from providing religious instruction for pupils of that community or demonic nation in any place of education maintained wholly by that community or denomination. 

(4)
Nothing in this sections shall entitle to any person to form, take part in activity or be a member of a serest  society.

RIGHT  TO FREEDOM  OF EXPRESSION AND THE PRESS 
S.39(1): Every person shall be entitled to freedom of expression  including freedom to hold opinion and to receive and impact ideal  and information without interference. 

(2)
Without prejudice to the generality of subsection (1) of this section, every person shall be entitled to own, establish and operate any medium for the dissemination of information ideas and opinions.

 Provided that no person, other than the government of the federation  or of a state or any other person or body authorized by the president on the fulfillment of conditions  laid down by an Act of the  National  Assembly, shall own, establish or operate a television  or wireless  broadcasting station for any purpose whatsoever. 

(3)
 Nothing in this section. Shall invalidate any law that is reasonably justifiable in a democratic society: 

(a) 
for the purpose of preventing the disclosure, of information received in confidence, maintaining the authority and independence of courts or regulating telephony, wireless  broadcasting, television  or the exhibition of cinematography films or 

(b)
Imposing restriction upon persons holding office under the government of the federation of a state, members of the armed forces of the Federation or members of the Nigeria Police Force or other government security service or agencies established by law. 
RIGHT TO PEACEFUL  ASSEMBLY AND ASSOCIATION   


S. 40: Every person shall be entitled to assemble freely and associate with other persons, and in particular he may form or belong to any political party, trade union or any other association for the protection of his interest. 


Provided that the provision of this section shall not derogate from the powers conferred by this constitution on the Independent National electoral commission with respect to political parties to which that commission does not accord recognition.

RIGHT TO FREEDOM OF MOVEMENT 


S.41(1): Every citizen of Nigeria is entitled to move freely throughout Nigeria and to reside in any part thereof, and no citizen of Nigeria shall be expelled  form Nigeria or refused entry thereto or exit there-form. 

(2)
Nothing in subsection (1) of this section shall invalidate any law that is reasonably justifiable in a democratic society: 

(a)
imposing restriction on the residence or movement of any person who has committed or is reasonably suspected to have  committed  a criminal offence is order to prevent him from leaving Nigeria; or.

(b)
Producing for the removal of any person from Nigeria to any other  country to: 

(i)
be tried outside Nigeria for any criminal offence, or 

(ii)
undergo imprisonment outside Nigeria in execution of the  sentence of a court of law in respect of a criminal offence of which he has been found guilty. 


Provided that there is reciprocal  agreement between Nigeria  and such other country in relation to such matter. 

RIGHT TO FREEDOM FROM DISCRIMINATION                               

S.42(1): A citizen of Nigeria of a particular  community, ethnic  group, place of origin, sex, religion or political opinion shall not, by reason only that he is such a person. 

(a)
be subjected either expressly by, or in the practical application of, any law in force in Nigeria or any such executive  or administrative  action of the government, to disabilities or restriction  to which citizen of Nigeria  of other  communities, ethnic  groups, places of origin, sex, religions or political opinion  are not made subject, or 

(b)
be accorded either expressly by, or in the practical application of any law in force  in Nigeria  or any such executive  or administrative  action, any privilege or advantage that  is not accorded to citizen Nigeria of other  communities, ethnic groups, places of origin, sex, religions or political opinions. 

(2)
No citizen of Nigeria shall be subjected to any disability or deprivation merely by reason of the circumstances of his birth. 

(3)
Nothing in subsection (1) of this action shall invalidate any law by reason only that the law imposes restriction with respect to the appointment of any person any office under the  state or as a member of the Armed Forces of any office under  the state or a member of the Nigeria Police Force or to an office in the service  of a body corporate established directly by any law in force in Nigeria.

RIGHT  TO ACQUIRE AND OWN IMMOVABLE PROPERTY   ANY WHERE IN NIGERIA                                          


S. 43: Subject to the provision of this constitution, every citizen of Nigeria shall have the right to acquire and own immovable property anywhere in Nigeria. 

COMPULSORY ACQUISITION OF PROPERITY   
                

 
S.44(1): No moveable property or any interest in an immovable  property shall be taken possession of compulsory and no right over or interest  in any such property shall be acquired compulsorily in any part of Nigeria except in the manner and for the purposes prescribed   by a law that, among other things:

(a)
requires the prompt payment of compensation therefore; and 

(b)
gives to any person claiming such compensation a right  of access for the determination of his interest in the property  and the amount of compensation to a court of law or tribunal  or body having  jurisdiction  in that part of Nigeria. 

(2)
Nothing in subsection (1) of this section shall be construed  as affecting any general law

(a)
for the imposition or enforcement of any tax, rate or duty;  

(b)
for the imposition of penalties  or forfeitures for the breach of any law whether under ani process or after  connection for an offence;

(c)
relating to leases tenancies  mortgages, charges, bills  of sales or  any other rights or obligations arising out of contracts  

(d)
relating to the vesting and administration of the  property of person adjudged or otherwise declared bankrupt  or insolvent,  of persons of unsound mind or deceased persons,  and of corporate or unincorporated  bodies in the course of being wound-up; 

(e)
relating to the executive of judgement or orders of court; 

(f)
providing for the taking of possession  of property  that is in a dangerous state or is injurious to the health of human beings, plants or animals,  

(g)
relating to enemy property.

(h)
relating to trust and trustees

(i)
relating to limitation of  actions, 

(j) relation to property vested in bodies corporated  directly  established by any law in force in Nigeria; 

(k)
relating to the temporary taking of possession of property for the purposes of any examination, any investigation or enquiring; 

(l)
 producing for the carrying out of work on land for the purposes  of soil conservation; or

(m)
subject to prompt  payment of compensation for  damage to buildings economic trees or crops, providing  for any authority or persons to enter, survey or dig any land or to lay, install or erect poles, cables, wires, pipes, or other  conductors or structure, on any land, inorder to produce or maintain the supply or distribution of energy, fuel, water,  sewage, telecommunication services or other  public facilities or public utilities. 

(3)
Not withstanding the foregoing provision of this selection, the entire property in and control of all minerals,  oils and natural gas  in, under or upon the territorial waters and the Exclusive Economic Zone of Nigeria shall vest in the government of the federation and shall  be managed  in such manner as may be prescribed by the National Assembly.

RESTRICTION ON AND DEROGATION FROM FUNDAMENTAL  RIGHTS 


S. 45(1): Nothing in S.37,38,39,40 and 41 of this  constitution shall invalidate any law that  is reasonably justifiable  in a democratic society:

(a)
in the interest of defence, public  safety or public order,  public morality or public health.  

(b)
for the purpose of protecting the rights and freedom of other persons. 

(2)
An Act of the national Assembly shall not be invalidated by reason only that  it provides for the taking, during period of emergency of measures that derogate from the provisions of section 33 or 35 of this constitution; but no such measures shall be taken in pursuance of any such Act during any period of emergency save to the extent that those measures are reasonably justifiable for  the purpose of dialing with the situation  that exist during that period of emergency.


Provided that nothing in this section shall authorize any derogation from the prevision of section 33 of this constitution except in respect of death resulting from acts of war or authorize any derogation from the provisions of section 36(8) of this constitution. 

(3)
In this section, a ‘period of emergency”  means any period during which there is in force a proclamation of a state of emergency declared by the president in exercise of the power conferred on him under section 305 of this constitution. 

SPECIAL JURISDICTIONS OF HEIGHT COURT AND LEGAL AID                        

  S. 46(1): Any person who alleges that any of the provisions of this chapter has been is being or likely to be contravened in any state in relation to him may apply to a High Court in that state for redress.    

(2)
Subject to the provisions of this constitution, High Court shall have original jurisdiction to hear and determine any application made to it in pursuance of the provisions of this section and may make such order, issue  such writs and give such directions as it may consider  appropriate for the purpose of enforcing or securing the enforcement within that state of any right to which the person who makes the application may be entitled under  this chapter. 

(3)
The Chief Justice of Nigeria may make rules with  respect to the practice and procedure of a High Court for the purposes of  this section.

(4)
The National Assembly:

(a)
may confer upon a High Court such power in addition to those conferred by this section as may appear to the National  assembly  to be necessary  or desirable for the purpose of enabling  the court more effectively to exercise  the jurisdiction conferred upon  it by this section; and

(b)
shall make provisions: 

(i)
for the rendering of financial assistance to the indigent  citizen of Nigeria where his right under this chapter has infringed or with a few to enabling him to engage the services of a legal practitioner of prosecute his claim, and

(ii)
For ensuring that the allegations of infringement  of such rights  are substantial and the requirement or need for financial  or legal aid is real.
CHAPTER FOUR
BAIL AND FUNDAMENTAL RIGHTS

4.1
Bail and the Enforcement of Fundamental Rights in Nigeria 

The hallmark of the chapter shall be anchored upon Bail Vis- a vis fundamental rights. We had in the preceding chapter dealt extensively on the definition of bail and human right. However for the purposes of emphasis, bail is a constitutional right of a suspect, which may hardly be denied. On the other hand, fundamental rights are rights which have been elevated above every other right and enshrined and guaranteed in the Constitution. The right to bail is more constitutional that it is statutory or within the inherent power of the Court as was held in Osuji V State1. 

The right to bail is an embodiment of the right to personal liberty, fair trial and freedom of movement. The right is implied in the civil right or liberties expressly guaranteed and protected in the

 Nigerian Constitution. Thus as in the words of Anyebe, J  “The power to grant or refuse bail is not inherent but constitutional. 

The right to fair trial, like the right to personal liberty is enshrined and protected in the Constitution of Nigeria and in all Constitutions containing the Bill of Rights. The right to personal liberty guaranteed in the Constitution is protected and enhanced by the guaranteed right. According to Justice Annel M. Silungwe “The right to fair trial is not a privilege but a basic human right”. The right is invariably enshrined in all Constitution, which contains a Bill of Right. 


The fair hearing or fair trial is an insurance for the preservation of the personal liberty guaranteed. The right to personal liberty looses its meaning and force unless fair trial is guaranteed. Contained in the fair trial guaranteed is the presumption of innocence of the person accused of a criminal offence.2 The two rights are so interwoven or interlocked that existence of one enhances the other. It is a right every person under the Constitution is entitled to. The reason for bail is therefore obvious and it is as was held in Onu Obekpa V. Commissioner of Police3 that:

  “It allows those who might be wrongfully accused to escape punishment which any period of imprisonment would inflict while awaiting trial, they stay out of imprisonment guarantees easy accessibility to counsel and witness and ensure unhampered opportunity for preparation of the defence. Of much further advantage in this regard is this fact that unless the right to bail or to freedom before conviction is reserved, protected and allowed the presumption of innocence constitutionally guaranteed to every individual accused of a criminal offence would lose its meaning and force”        
In our chapter two, we had highlighted the content of chapter 4 of the 1999 Constitution of Nigeria, we shall from hence consider the derogations of these rights.


Upon the attainment of independence by Nigeria in 1960 the indigenous political class that stepped into the shoes of the erstwhile colonial masters decided to refrain from all the structures that had militated against the enjoyment of fundamental rights by the generality of Nigerians. Victims of violation of human rights who turned to the courts for succour were frustrated by a conservative judiciary that adopted a restrictive interpretation of the fundamental rights embodied in the Constitution.


Fundamental rights were either abridged or put in abeyance to pave way for full-blown military dictatorship since the military role is antithetical to democratic governance, and thus the Constitution became the first casualty.


Apart from minor amendments, the fundamental rights entrenched in the 1960 Constitution have been reproduced in subsequent Constitutions.


Not withstanding that the aforesaid rights of chapter 4 of the 1999 Constitution are said to be fundamental and inalienable, they are not absolute. Hence they are subject from time to time, to all manner of derogations and restrictions in the interest of defence, public safety, public order, public morality, public health or for the purpose of protecting the rights and freedom of other persons. In Mrs Yetunde Ogungbesan Ors V Hon Minister of Health and Social Science4, the applicants who were nurses, had sued the respondents for their right to freedom of association. In dismissing the action, Ukeje. J. (as she then was) held that since the applicants were engaged to provide essential services their right to embark on industrial action was property derogated upon by the Trade Disputes (Essential service) Act5; in the interest of public health.

The derogation clauses have sharp criticism from many writers. According to Oluyede and Ahie, fundamental rights “are full of limitations or exceptions clauses which are so far reaching as to empty the guarantee of meaningful content. Under the umbrella of these limitations, the guarantees are habitually whitted down in the interest of peace, order good government or even abrogated during a period of emergency”6.


It must therefore be noted that not all the fundamental rights guaranteed by the Constitution are available to all persons living in

Nigeria. Some of the rights are exclusively limited to Nigerian Citizens while others are applicable to all persons- citizens and foreigners  alike.  

For example while the rights to life or dignity of the human person can be enjoyed by citizens and aliens equally, the right to freedom from discrimination  on the basis of  ethnicity, sex, religion or political  opinion is limited to Nigerians. 


In Chief Awolowo V The Honourable Mallam Usman Sarki & Anor7, It  was held that the right of the  appellant  to a legal practitioner of his choice  was limited to lawyers  who could enter Nigeria as of right. That view was reinforced in Director, State Security Service V Olisa Agbakoba,8 where the Supreme Court held confirmed the exclusive right of Nigerian citizen to move in an out of the country at will.

In Brain Anderson V Federal Minister of Internal Affairs,9 The appellant a British citizen resident in Nigeria alleged the  infringement of his right to personal liberty. In the application  for the enforcement  of his fundamental right he sought an order  restraining the  respondent  from expelling him from Nigeria. In dismissing the application M. B. Belgore J. (as he then was) held that  the right to personal liberty could not be invoked to prevent the expulsion of an alien  from Nigeria. 

With respect, the expulsion or deportation of an alien from the country cannot be arbitrarily carried out, as no person shall be deprived of the right to personal liberty except in accordance with a procedure permitted by law. Since every person is also entitled to right of fair hearing an alien who entered or resided in Nigeria can be expelled or removed there-from without being afforded the opportunity to make representation to the minister of Internal Affairs or defend extradition proceedings which may have been instituted by the government against him or her10. 

4.2.1 Right To Personal Liberty Guaranteed By The Constitutions 

35(1) of the 1999 Constitution of Nigeria provides for the right to personal liberty of an individual. The Constitution guarantees the right to personal liberty and stipulates the circumstances under which a person could be deprived of his liberty.


The first question that comes to mind is whether the word “liberty” as used in this section should be liberally or restrictively construed. In Adewole V Jakande11 Omolulu, J. gave the liberal interpretation when he held that closure of private schools will amount to interference  with the personal liberty of parents to train  their children as they  deem fit. The African Commission on Human and Peoples’ Rights also construed the word liberally when it expressed the opinion that the Legal Practitioners (Amendment) Decree 1993, which established a new governing body for the Nigerian Bar Association, constitutes among other things an infringement of right to liberty12.


It is respectfully submitted that S. 35 of the Constitution and Article 6 of the Charter contemplates physical restrain against an individual. The construction becomes obvious when the two legs of the provisions – the one giving to every person the right to personal liberty and the one setting out the circumstances  and the manner in which the liberty  be taken away are read together13.

Deprivation of liberty in the circumstances stipulated in S. 35(1)(a-f) of the Constitution must be in accordance with the procedure previously laid down by law.


The most commonly abused of the stipulated limitation on this right is S. 35 (1)(c) which authorizes deprivation of a person’s liberty upon reasonable suspicion of his having committed a criminal offence, or to such extent as may be reasonably necessary to prevent his committing a criminal offence. This brings to focus the police power of arrest and detention. 

4.2.2  Arrest, Detention And Bail Under  the Different Laws 

An arrest is one of the ways of initiating a detention or prosecution14. Any physical deprivation of liberty is a detention. Save for the other circumstances stipulated in the Constitution which are very clear, deprivation of a person’s right to liberty must be on the ground of either reasonable suspicion of his having committed a criminal offence, or to such extent as may be necessary to prevent his committing a criminal offence. For there to be a reasonable suspicion, the circumstances of the case should be such that a reasonable man acting without passion or prejudice would fairly have suspected that person of having committed the offence.15 

The Supreme Court of Zimbabwe held in Bull V Attorney- General16 that the question whether there was reasonable suspicion of commission of an offence was to be tested objectively, and the court must be informed of the ground of the suspicion.

 The inability of the state to offer anything other than conjecture and unsupported assertion grounded the order for release of the detainee. 

The practice whereby the police or any other authority arrests people simply in order to make it easier for them to obtain information, without any real suspicion that  the person is involved in an offence  has been held to breach Article 5(1)(c) of the European Convention which was in pari materia  with S. 35 (1)(c) of the Constitution since it is not aimed at achieving one of the purposes permitted under the paragraphs.17
Similarly; a person cannot be arrested for the offence of another, criminal liability is personal and not vicarious. Article 7 of the African Charter stipulates clearly and unequivocally that punishment is personal and can be imposed only on the offender. The arrest of a person for the offence of another cannot be justified under S. 35 (1)(a-f) of the Constitution. And is therefore unconstitutional In A. C. B V. Okonkwo 18 Niki Tobi,  JCA said: 

“I know of no law which authorizes the police to arrest a mother for an offence  committed  or purportedly  committed by the son. Criminal responsibility is personal and cannot be transferred…

… A police officer who arrester ‘A’ for the offence committed by ‘B’ should realize that he has acted against the law. Such a police officer should in addition of liability in civil action be punished by the  police authority.

To constitute an arrest, the police shall actually touch or confine the body of the person to be arrested, unless there be a submission to custody by word or conduct.19 The person is not to be handcuffed, bound or subjected to unnecessary restraint without the order of a Court, Magistrate, or Justice of the Peace except when there is likelihood of violence being committed or an attempt being made to escape or for the personal safety of person concerned.20 There is no arrest where a person is merely invited to the police station and he honours the invitation.

Any person who is arrested or detained shall have the right to remain silence or avoid answering any question until after consultation with a legal practitioner or any person of his own choice21. The right to remain silent renders unconstitutional the practice whereby the Nigerian Police use torture to extract confessional statement from persons who are under arrest and detention. The Court of Appeal held that a confession obtained as a result of following this practice should be excluded unless in the circumstance where it is fair to depart from the prima facie rule.

The person who is arrested or detained shall be informed in writing within 24 hours (and in a language that he understands) of the facts and grounds for his arrest.22 

The requirement that he should be so informed turns on the elementary proposition that in this country a person is prima facie entitled to his  freedom and is only required to submit to restraints of his freedom  if he knows  in substance the reason why it is claimed that this restraint  should be imposed.23 In Minster of Home Affairs and Anor V Austin and Anor.,24 the Supreme Court of Zimbabwe held that in drawing up the grounds of detention it was

incumbent upon the detaining authority to appreciate that the detainee must be furnished with sufficient information or particulars to enable him to prepare his case and to make effective representation before a review tribunal. 

4.2.3 The Constitution Of Pre Trial, Detention Or Charge 


The practice in Nigeria is that a person arrested for a criminal offence, especially where the offence carries punishment or imprisonment for life or where the accused was elected to be tried by the High Court in an indictable offence, is taken to the  Magistrate Court (under what is called a “holding charge”) to be  remanded in prison custody pending investigation of the case, or pending preferment of  information by the  Attorney – General.  In some cases, the police may after several  years, not forward the case file to the Attorney-General. In other cases, where the case file has been forwarded to the Attorney-General (or Director of Public Prosecution), information may not be preferred for several years while the accused remains in detention. 

The suspect is detained for unduly long periods while awaiting trial in dehumanizing conditions. The constitutionality of pre- trial detention christened ‘holding charge’ has been an issue in Nigeria for sometime now. 


Nigerian courts have in recent times come down heavily against the ‘holding charge’ practice thus holding it to be unconstitutional. In Adams Akokhai V Commissioner of Police,25 the Court held that it would appear that the practice of preferring a holding charge against an accused person pending the completion of investigation by the police has no place under S.32(4) of the  Constitution. Also in the case of Anaekwe V Commissioner of Police26 Niki tobi J.C.A (as he the was) in that case pronounced that: 

It is not the function of the prosecution to rush a charge to a Magistrate, a Court which has no jurisdiction to try a murder case, and play for time while investigation  is in progress. The unique police phraseology of a holding charge is not known to the criminal law, it is either a charge or not.

Where a person is brought before a Court which has jurisdiction to consider whether  there is a prima facie case for  the accused to be remanded or not but has only one course  which is to remand the accused, this will amount to a circumvention  of the constitutional provision requiring that a suspect  be taken to Court of competent jurisdiction within a specific time. It is wrong to order the detention of a person pending the opinion of the Attorney General or Director of Public Prosecution. 

The Court could   specify a definite period of such detention, which in any case, cannot exceed two or three months in non- capital  offences having regards to S. 35 (4) and (5) of the 1999 Constitution. Thus the opinion expressed by Oguntade J. C. A (as he then was) in Ishaya Bamaiyi  V The State & 4 Ors,27 which one is in sympathy with, is that a suspect shall within  a period of one or  two days be brought before  a court and his trial commenced  within a period of two months if he is taken into custody  in non-capital offence.

 The Supreme Court of Uganda held, per kiwanuka, Ag. C.J. as  follows.

 “There are complicated cases which cannot be tried within 6 months because of the nature of the investigations necessary, and the accused cannot be released because of the nature of the offence involved. In such cases accused persons will not be released as of right having their claim to this right on the provisions of our constitution”. 

In Pius Ozo Anaekwe V Commissioner of Police28 the Court of Appeal unanimously allowing the appeal, held as follows, unless the right to bail before trial is preserved, the presumption of innocence secured after centuries of struggle would loss its meaning. And the constitutional presumption of innocence enshrined under the constitution can be invoked in a capital offence where a prima facie case has not been established against the accused.


However, where a prima facie case has actually been established against an accused, he can no longer invoke the presumption of innocence in asking for bail except if trial is unduly delayed. This is because, if the constitutional presumption of innocence is applied to the letter in a bail decision, then every accused must be released on bail awaiting trial and this will not be in the interest of enforcement of the criminal process. The Court further maintained that although the Constitution generally provided for the right to bail, pre trial, freedom is restricted, particularly in capital offence. However where the prosecution merely parades to the Court ‘murder’ without trying it with the offence, a court of law is bound to grant bail. And the only way to intimidate the court   not to grant bail is to prefer information and proof evidence to show that there is prima facie evidence of commission of the offence. Thus, although bail is normally not granted a person accused of murder, a situation where there is no material before the trial court to show that the appellant is facing a charge of murder, including the proof of evidence, certainly qualifies as a special circumstance in which the court can grant bail.


Also in Abiola V Federal Republic of Nigeria,29 the Court of Appeal upon appeal held that since the court presumes in favour of the liberty of the subject and his innocence until found guilty, the onus is on the prosecution to show, in a given case that an accused or applicant for bail is one that should be refused bail.


Over-stringent condition of bail may violate the constitutional  presumption of innocence as in the case of Comptroller of Nigerian Prisons V Adekanye,30 the Court of Appeal held that the rigid  conditions set for bail under the Failed  Bank (Recovery of Debt)  and Financial  Malpractice  in Banks Decree No.18 of 1994 which includes the requirement  that the  accused deposits  half the amount involved  in the crime as security  for bail, and  provide  security  for the balance  of the amount involved in the crime, constitutes a presumption that anyone charged under  the decree is guilty of the offence. 


However it may be pertinent to mention that Nigerian Police lack the necessary equipment and stationary to carry out their duties  effectively and  efficiently. So also is the office of the Director of Public Prosecutions. In most cases, the complainants are required to provide money for stationary and for transportation of suspects to Court. In other cases, suspects often have to provide funds to facilitate the reproduction of police case files or to facilitate the purchase of stationary for writing of legal opinions, this ought not to be. The state has the responsibility to create an efficient system of criminal administration. The state is even required under S. 46 (4)(i) of the 1999 Constitution to render financial assistance to any indigent citizen whose right is violated.


Any person who is arrested or detained in contravention of S. 35 of the Constitution shall be entitled to compensation and public apology from the appropriate authority or person. 

4.2.4   The Granting Of Bail And Its Effects On Fundamental Rights      


Bail may be considered whether or not the applicant has been formally charged to Court31. However, most often, the principal issue which calls for determination in an application for bail is whether or not there is a likelihood of the accused coming to take his trial if admitted to bail. In determining this issue the Court will be guided by ancillary matters such as: 

(a)
The serious nature of the charge, 

(b)
The severity of the punishment in the event of connection, 

(c)
The nature of the evidence against the accused. 

Where bail application is opposed, the onus is on the party who opposes an application for bail to provide some prima facie evidence to show that the case against the accused is strong and he is not likely to make his trial if admitted to bail, as to the likelihood of the repetition of the offence.32
Again where the freedom of an accused individual is curtailed or abridged, it must be shown that such act is brought within the combines of the law.33
It must be noted that whether or not a bail application is granted is to a large extent dependent upon certain factors some of which have earlier been highlighted. The criminal antecedent of an accused could be a plank against the grant of bail whereas ill-health could work in favour of grant of bail.

There is no gain saying the fact that where bail is granted, it goes along way to uphold the constitutional right of the accused who is presumed innocent until proved guilty upon reasonable doubt by a Court of competent jurisdiction.


Nevertheless, there are instances where bails are granted on onerous conditions which in essence defeat the very essence of the grant of bail. It is our submission, where bail is granted on onerous conditions, it is deemed that bail is indeed derived. For instance, a court could grant an accused person bail after an application on the following conditions:

(1)
That the accused should provide a surety who is

(a)
at level 15 on the Federal Civil Service,

(b)
has a landed property in Federal Capital Territory, documents of which must be certified by the Chief Registrar  of the Federal Capital Territory  High Court,

(c)
one hundred million naira 

(d)
two passport photographs, etc.


It is obvious from this illustration that these conditions are onerous. This becomes especially so when one considers the first conditions to it, at level 15 in the Federal Civil Service. Anyone who has attained that level in the Federal Civil Service should be looking up to his retirement on a clean state and not be entangled with any unavoidable Court process that may bring dispute to his person. Hence, no one may accept to be a surety in such circumstance not even a person with close affinity. 


It is our considered submission that, Courts should be enjoined to approach the question of bail liberally34 given the fact that it is a constitutional right.


In our conclusion, we are compelled to conclude that any denial of grant of bail will go a long way to negative the very essence of the right to bail guaranteed under S.36 (5). 1999 Constitution. However, we should not be understood to mean that bail should be granted as a matter of course. No, rather where given the peculiar circumstances of the case, it would be doing justice to grant, it should not be denied.        

CHAPTER FIVE

RECOMMENDATION AND CONCLUSION

5.1 Conclusion
The practice of admission to bail as it has evolved in common law, is not a device for keeping persons in jail upon mere accusation until it is found convenient to give them a trial. On the contrary, the spirit of the procedure is to enable them to stay out of jail until a trial has found them guilty.2
While this statement adequately sums up the correct approach to the administration of bail, our survey of both the law and practice of bail in Nigeria has demonstrated that this does not appear to be the prevailing position in Nigeria. Bail would often seem to be administered in such a way as to serve a device for keeping persons in jail upon the mere accusation of a crime, sometimes even before investigation has been concluded, rather than as a means of enabling persons to stay out of jail until a trial has found them guilty. Obsolete, incoherent and inconsistent legislation help to perpetuate the practice.

Granted that the purpose of pre-trial incarceration is not supposed to be punishment, its effects are nevertheless virtually indistinguishable from the consequences of imprisonment. Not only does the pre-trial detainee endure even harsher conditions of incarceration than convicted prisoners, his family and social relationship are disrupted and he may well loose the job and means of livelihood. His incarceration adversely affects his ability to prepare his defence and it stigmatizes his good name, honour and integrity before he has been found guilty of any offence. In the absence of carefully regulated substantive and procedural due process in the bail hearing, pre-trial incarceration effectively violates the constitutionally guaranteed presumption of innocence and indeed may in itself adversely affect the ultimate verdict of the court. For the thousands of Nigerians detained in custody pending trial and enduring all these adverse social, economic and legal consequences together with the deprivation of their basic liberties, while still legally considered to be innocent, bail reform is long overdue. 

The challenge of effective bail reform is primarily to ensure that the maximum number of defendant receives the quickest and least restrictive form of release that is compatible with the smooth administration of criminal justice and with the safety of the public.3 In order to achieve this, a comprehensive code of bail reform legislation needs to be enacted to replace the existing piece meal laws on the subject and to guide the almost unlimited discretion which the courts currently enjoy, such legislation must provide;

a clear definition of the objectives of bail, 

a clear outline of the criteria for release or denial of bail, 

clearly specified and wide ranging conditions of release which do not discriminate against indigent defendants; and 

definite procedural safeguards in the bail process. 

The only objectives of bail should be to secure the appearance of the defendant at his trial, to prevent the commission of further serious offences, to protect witnesses from threat, intimidation or injury and possibly to prevent tampering with evidence. Irrelevant considerations such as allowing the conclusion of investigations or vague allegations of “interfering” with investigations should therefore be clearly excluded. 


Bail should be granted as of right in the large majority of cases. A bail hearing should be held merely to determine whether the dependant will be released on his own recognizance or subject to other conditions. The precise conditions of release imposed will then depend upon an assessment of the flight risk or danger to persons or to the community posed by the defendant. 


Where the discretion to deny bail exists, it should be narrowly defined. Generally speaking, the more severe the offence charged, more the society fears the risk of repetition and the more anxious it is that the offender should not evade justice. However, the issue should not simply be the severity of the punishment attached to the offence but should be made to include a variety of factors including the type of offence (which may not necessarily attract a severe penalty) and the prior record of the accused, as well as the punishment attached to the offence. The specific categories of offences for which the court may exercise its discretion to deny bail should include: 

-
    where the defendant is charged with a crime of violence,

where the defendant is charged with an offence punishable with life imprisonment or death,

Where the defendant is charged with any specific serious offences that are considered to be of peculiar relevance in the Nigeria context,4
Where the defendant is charged with any felony and he has a record of previous convictions in any one of the first three categories of offences. 

The court may, of course, also exercise its discretion to deny bail in any case where there is a risk of flight. Bail should only be denied on this ground, however, where the risk is serious and it can be demonstrated by a preponderance of the evidence that no condition or combination of conditions will reasonably assure appearance. It should also only be a consideration that can culminate in the denial of bail where the offence is punishable by more than one year imprisonment. Bail may also be denied in any case where there is a serious risk of threat, intimidation or injury to prospective witnesses or of tampering with the evidence.5

In all cases, both where the defendant has a right to bail and where the court has the discretion to deny bail, the court must proceed to a determination of what condition or combination of conditions will reasonably assure the appearance of the defendant as required and the safety of any other persons or the community. However, it is only where the defendant falls within the specified categories of offenders that the court may deny bail if it comes to the conclusion that no conditions or combination of conditions can provide such assurance. In this respect, existing Nigerian legislation has failed to sufficiently define the range of factors that the courts should be required to take into account in coming to their determination so that their decisions can best accord both with the interest of justice and the liberty of the individual subject. 


Each defendant should stand before the bar of justice as an individual. Thus, in assessing the possibility of the accused appearance to stand trial for instance, the court should be required to consider each individual’s particular situation including his background and community ties as indicated by the history and details of his residence, employment, family situation, and prior criminal record in addition to the other factors that the courts traditionally consider. The courts should also be required to consider the interests of the accused having regard to the period he may spend in custody if bail is denied, the conditions under which he would be held in custody and the need of the defendant to be free to facilitate the preparation of his defence. Thirdly, the protection and welfare of the community should be an issue for the consideration of the court. In this respect the court should take into account the prior history of the defendant in fulfilling conditions of pre-trial release and the likelihood of his interfering with evidence or witnesses or of committing further offences. In the latter instance, the court should be required not only to satisfy itself by clear and convincing evidence that the defendant is likely to commit an offence if released, it must also be satisfied that the offence is likely to involve violence or have serious consequence to the community and that the likelihood of the accused committing an offence outworths his general right to be at liberty.  


The next bold step required in bail reform is to demonetize the bail system and introduce a wide range of specific non-financial conditions of release which do not discriminate against the indigent defendant. A presumption in favour of release on recognizance should be introduced by legislation. If, after a consideration of the range of factors mentioned above, the court feels that the defendant is not a good candidate for release on recognizance, the least restrictive of other non-financial conditions or a combination of conditions thereof, that will ensure appearance or protect the community should be imposed. Financial conditions should be resorted to only in the last instance. Where financial conditions are imposed, the defendant should always be given the option of entering into a ten percent cash deposit bond in lieu of a surety bond for the full amount. As far as possible, in such cases, the court should fix the amount of bail relative to the means of the defendant. On no account should a judicial officer impose a financial condition that results in the pre-trial detention of the defendant. Incarceration as a result of poverty should find no place in a fair and rational pre-trial criminal system. Some more restrictive form of non-financial conditions of release should be granted to defendants who qualify as release risks but cannot meet the financial conditions imposed. 


In order to ensure the observance of these conditions of release, violations may be sanctioned in appropriate instances by a revocation of release. In the case of flagrant and repeated violations the defendant may be prosecuted for contempt of court. Default of appearance and the commission of further offences while on pre-trial release amounts to a violation of the very objectives of release and it is somewhat surprising that the existing law makes no provision for punishment beyond the arrest and revocation of release of the offender. So as to provide additional incentives to defendants to comply with the objectives of release, default of appearance should be made an offence punishable with imprisonment and pre-trial crime should incur enhanced penalties. Such measures might also induce the courts to resign themselves more happily to the progressive elimination of surety bonds which hitherto have been almost exclusively relied upon to provide a deterrent to the violation of the objectives of release. 


With respect to police bail, any suspect charged with an offence punishable with six months imprisonment or less must be released on his own recognizance except in certain limited specified circumstances. In most other cases, a presumption in favour of release on recognizance should be established subject to a consideration of the same range of factors that the courts take into account in determining whether that presumption should be rebutted. Where the suspect does not qualify for release on recognizance and in all cases where the suspect falls within the defined categories of offenders in respect of whom the courts have the discretion to deny bail, the determination of release should be left to the courts. The police should have no power to impose financial or non-financial conditions of release apart from release on recognizance and all offenders not released by the police must appear before a court within 24 – 48 hours. 


In other words, these different options for release operate in somewhat the same fashion as a set of filters.6 At each level of consideration the defendants are screened. Those who qualify for release at that point achieve their freedom, while those who present a higher risk are passed through to the next level where they can be examined more closely. At the end point of the process, a small minority of defendants are kept in detention because it is considered that there is no condition or combination of conditions that will adequately provide an assurance against flight or danger to the community. 


However, certain procedural safeguards also need to be introduced into the bail process, especially in those case where the courts intend to exercise their discretion to deprive the accused of his liberty before a trial is held to determine the question of his guilt. Some of these safeguards should include time limits on request for adjournment of bail hearing; a right to court appointed counsel for indigent defendants, the opportunity for the defendant to rebut the prosecution’s contention that he is a bad release risk; the establishment of specific burdens of proof that the prosecution must meet; and the requirement that judicial officers must make written findings of facts and provide a written statement of the reasons for detention.  


All defendants should have a right to appeal, both against the conditions of release imposed and against an order of detention. Such appeal should be heard within a specified time and, in this respect, the courts might want to consider the introduction of a system whereby judicial officers visit the prisons in rotation, in order to hear all the bail appeals from pre-trial detainees, in that prison, for each day. Speedy trial laws should also be enacted so as to limit the amount of time that defendants who have been denied bail can be kept in custody.


Senator Edward Kennedy once observed in United States, in words that are equally applicable today in Nigeria: 

Current bail practices constitute a major flaw in our existing criminal justice system because they fail to protect the interests of both the community and the accused. Effective bail reform presents an enormous challenge to those responsible for creating an equitable criminal justice system (and)… we must replace alternatives found wanting with workable approaches.7 


Furthermore, looking at the totality of the subsection of Section 35 of the 1999 Constitution and having regards to local and foreign judicial and statutory authorities, a summary of the provisions of S.35 as they apply to bail can be attempted as follows. A person can be arrested on reasonable suspicion of having committed a criminal offence or for the purpose of preventing him from committing a criminal offence or for other reasons stipulated in section 35 of the constitution. The suspect arrested pursuant to S.35 (1)(c) must be brought to court within a reasonable limit S(S.35(4). Reasonable time in this context means a radius of 40 kilometers from the place of arrest as provided in S.35 (5) (a). Where there is no such court, reasonable time means two days as stated in S.35 (5)(b). Thus under no circumstance should the police detain a suspect for more than two days without taking him to court except in respect of persons reasonably suspected of having committed a capital offence. One being taken to court, the court should consider bail for the suspect, but can on reasonable grounds remand the suspect in custody pending trial. 


However, where the trial cannot be completed within a period of two (2) months, from the date of arrest, the suspect, if on remand, must be granted bail by the trial court as in S.35 (4) (a). In any case, where the offence carries a maximum term of imprisonment of less than two months, the suspect cannot be detained on the order of the court for a period longer than the maximum period of imprisonment prescribed by law for the offence (proviso to S.35(1)(f)). S. 35 (4) (b), which talks about the releasing of a person already released on bail, appears to be superfluous. A person arrested on reasonable suspicion of having committed a capital offence is exempted from the above propositions. But such a person is entitled to trial within a reasonable time as in (S.36(4). If he is not tried within a reasonable time, he ought to, and should be released on bail. Reasonable time for the purpose of S.36 (4) is not defined. But in considering what is a reasonable time the presumption of innocence in S.36 (5) of the constitution must be averted to. 

5.2 Recommendations

In order to further encourage the use of the various alternatives to pre-trial detention offered in the proposed reforms legislation, it is proposed that compensation should be paid to accused persons who, though lawfully detained, are eventually found innocent of the charges against them. 

By and large, S.36 (5) of the 1999 Constitution is inelegantly drafted. At an appropriate occasion the section should be re-drafted in order that the constitutional provisions on the important issue of bail is not a subject of conjecture. In re-drafting the section the interest of both the accused and the society should be taken into consideration. 

It is recognized that effective bail reform cannot be achieved through the formulation of new legislation on this issue alone. To be successful, bail reform must go hand in hand with certain constitutional and other reforms throughout the entire criminal justice system. In addition to speedy trial laws, for instance there is an overwhelming need for the introduction of compulsory legal aid for indigent defendants. In any situation where an individual is faced with the possible deprivation of his liberty, whether at the pre-trial or post-trial stage of proceedings, legal representation is an absolute imperative. As the Indian courts have said, “Legal aid is really nothing else but equal justice in action (and)… is intended to (extend) justice to the common man”1. Unfortunately, the Nigerian courts have not translated the constitutional right to defend oneself through the legal practitioner into a mandatory requirement for legal aid where the defendant cannot afford the services of a lawyer, therefore, legislation, coupled with initiatives from the private bar, are both urgently required.  

In other to further achieve a recommendation here in before highlighted, it is further recommended that a continuing education be embarked upon for officers of the enforcement agencies such as the Police, Economic Finance Crime Commission (EFCC), Federal Road Safety Commission (FRSC) etc as it relates to bail and human rights of a suspect.                     


Also, a monitoring committee made up of personalities vested with law but not necessarily lawyers and persons of unquestionable character drawn from every facet of government agencies involved in the enforcement of laws. 


Furthermore, when a court grants bail, it should not be on onerous terms in order to enable the suspects to meet up with the conditions for his freedom. However this will be dependent upon the circumstances of each case. 


Again the issue of holding charge, which has been over flogged, by the court as unconstitutional should be stoutly brought to the knowledge and awareness of the enforcement agencies. 
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