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A CRITICAL ANALYSIS OF THE PREREQUISITE OF A VALID WILL
CHAPTER ONE

INTRODUCTORY ASPECTS

INTRODUCTION

The concept of WILLS is of great importance. This concept originated from the Roman Law and was passed on to English Law from where the nations of the Commonwealth accepted it as part of the received English Law. Its origin lies in the fact that it was thought highly desirable to actualize the wishes of a dying person as a legal and binding obligation. This involved the person who came to make a wish which was later named the TESTATOR as well as the person(s) to carry out those wishes who came to be known as executor(s). And lastly, it involved those who had to benefit from those legacies, being simply called the beneficiaries or more technically referred to an CESTIUS QUE TRUST. 

A Will therefore is three-pronged thus:

                         TESTATOR

BENEFICIARIES 




EXECUTORS/TRUSTEES

It is beyond dispute that one great concern of a property owner is that he naturally wants to know what will happen to his property when he dies. Ordinarily, he will want to provide for his family and one sure way of doing so is that his houses, farms etc should descend to them after his death. It is from a Will therefore, that the property owner’s dream will be achieved. And for the Will to be enforceable, it must be in accordance with the stipulated requirements.

1.1
THE LEGAL PROBLEM  


Will making remains a popular and even necessary practice because the old law of intestate succession was felt to be unsatisfactory. To make a valid Will, a person must be in his or her right mind. A person also must be of full age, that is to say, be twenty-one years old, and must state his wishes in writing, signed by himself and attested by two witnesses, who sign their names at the foot or end of the document in his presence and in the presence  of each other. The witnesses too must be of full age and in their right mind. Thus, in an indirect way, the impartiality of the witnesses is as far as possible ensured. 


The interpretation of Wills has given rise to untold litigation, and the rules and principles that have been developed in the resultant case law fill many volumes of abstruse and intricate doctrine. The main legal problem therefore centers around the animosity that flows from different interested parties who appear to be aggrieved because of the content of the Will thereby giving rise to different interpretation of the Will.

1.2
STATEMENT OF THE PROBLEM


Research has found that there are so many people eager to know more about Wills. The thirst for knowledge about Wills is on the increase. A property owner will naturally want to know what will become of his property after his demise, and ordinarily would want to cater for his remnants after his demise. This will lead to a preparation of a Will. 


It is not enough for a Will to be made because some Wills could be declared invalid based on certain inconsistencies (this will be shown in further discuss). Therefore, to have a Valid Will, one must have in mind the requisites of a Valid Will. 

RATIONALE AND JUSTIFICATION OF THE STUDY

The importance of Wills in the life of a people cannot be overestimated. Death is an inevitable end of earthly life. We are living witnesses to the destruction of family units at the end of the patriarch’s life due to disagreement over inheritance. Homes have been broken and scattered, children and relations have become mortal enemies in their struggle to share the properties of the deceased. 

While it may be true that because of the feud and unending litigation that sometimes attend some Wills, some of the people have become scared about Wills, the overwhelming majority are thirsty for knowledge about Wills. They want to know why they ought to make Wills and their advantages over other manners of disposition of property in consideration of death. 

This research work is meant to be a guideline on how to make Wills that will stand the test of time. 

1.4
SCOPE AND LIMITATION OF THE STUDY   


The scope of this research work is to enunciate more on Wills, and also lay down the essential factors that will make a Will valid, or invalid. These factors shall be analysed critically. 
This work centers on its scope and is limited to that.

1.5
DATA COLLECTION AND METHODOLOGY 


Data collection for the purpose of this research work is wholly from library work which comprise a search in textbooks and jurist opinion.

1.6
LITERATURE REVIEW 

WHAT IS A WILL?


Generally, the word “WILL” may mean an instrument, or it may mean all the testamentary document by which a testators property is disposed off, or devised. 


According to Osborne,
 a Will is a disposition by which the person making it (the testator) provides for the distribution or administration of (his) property after his death. It is always revocable. 


A Will according to Swinburne2 is a lawful disposition of that which any would have done after his death. 


Black Stone3 defines the Will as “The legal declaration of a man intention which he Wills to be performed after his death”.

The celebrated nineteenth century English writer Jarman4 says: 

A Will is an instrument by which a person makes a disposition of his property to take effect after his decease, and which is in its nature ambulatory and revocable during his lifetime. 


In the words of P.T. Afangideh5, a WILL is a legal instrument for the transfer of property or obligations from the testator to the beneficiaries through the medium of Executors, which transfer is ineffectual until the death of the testator. A WILL therefore, is a law, a decree, a testament made by the testator on matters touching and concerning his estate, family and future. 


WILLS according to the Blacks Law Dictionary6 is defined as a document by which a person gives his or her estate to be distributed upon death. 


A WILL is a creation of statute. For it to be valid, it must comply strictly with the provisions of the relevant statute. The courts are strict in the observance of statutory prescriptions on Wills. 


Scarman J. in Re Fuld (Deceased)7 clarifies the position succinctly as follows: 

Darkness and suspicion are common features in WILL cases: Because it is often difficult, and sometimes impossible to discover the truth, the law insists on two types of safeguards in WILL cases. The first type of safeguard is part of the substantive law – the requirements of proper form and due execution. Such requirements …are no mere technicalities. They are the first line of defence against fraud upon the death. The second type of safeguard is the second line of defence. It is invoked when there are circumstances which give rise to suspicion: it is the safeguard of strict proof. In case where no suspicion reasonably arises, the court will allow inferences, presumptions as they are sometimes called, to be drawn from the regularity of a testamentary instrument upon its face, or the fact of the execution. But if there are circumstances, whatever be their nature, which reasonably give rise to suspicion, the court must be on its guard. It must ensure that the burden of proof rests upon the party propounding the WILL: and he must satisfy the conscience of the court that the instrument so propounded is the last WILL of a free and capable testator”. 


Over the years, the courts had devised as indicated above by Scarman J, a long line of authorities to ensure that no fraud was perpetrated against the wishes of the testator and, in fact, the WILL was made by him voluntarily when he possessed full capacity to make it. 


In summary, a WILL will be given a working and functional definition which will graphically bring out and bear out the dictum of his Lordship in the aforementioned case thus: 

It is a testamentary and revocable document, voluntarily made, executed and witnessed according to law by a testator with sound disposing mind wherein he disposes of his property subject to any limitation imposed by law and wherein he gives such other directives as he may deem fit to his personal representatives otherwise known as his executors, who administer his estate in accordance with the wishes manifested in the WILL.   

CHAPTER TWO

THE GENERAL NATURE OF WILLS 

TYPES OF WILL  

There are many ways one can dispose of his  property after death. The law, both statutory and customary, has prescribed various ways for the disposition, management and administration of a deceased person’s property.  

a.
Statutory Will


A statutory Will is one made in accordance with the provisions of the relevant statute in force.1 To be valid, the Will must conform with the requirements prescribed  by the relevant statute. A departure from all or any of the prescriptions may render the WILL void and of no effect. On the other hand, if the WILL complies, the court will give efficacy to it by the grant of probate, the moral is that the testator must hire a competent hand with necessary skills and expertise sufficient to reflect his wishes within the statutory bounds. 

b.
Nuncupative Will


In contradistinction to a statutory Will, a Nuncupative WILL according to Meek2 is oral and takes effect under customary law. 

It is the oral directives of someone made in anticipation of death before credible witnesses. Such directives are usually enforced with the consent of the testator’s family. 


Although, a nuncupative Will is made in anticipation of death, the person making it need not be on his death bed when making it. It can be made either in good or in bad health.3 

c.
Written Customary Will


There are two schools of thought on the validity of written Customary WILLS in Nigeria. Dr. M. Odje4 appears to suggest that any such document must fall or rise with the provisions of the general statute relating to WILLS. On the other hand, Dr. Okoro (supra) champions the view that once Customary Will is recognized by Native Law and custom, it does not matter in which form it takes, whether oral or written. 


As long as the declarations, whether written or oral, are accepted by all and no disagreement manifests, effect would be given to them. In the event of disagreement and the aggrieved party contests a Customary written WILL, the question then arises, has the document complied with the relevant law? If it has not, then the regular court will not lend its weight and authority to such a WILL. 


In addition to ordinary WILLS mentioned above, most foreign jurisdictions have one or more special types of WILLS which require less formality than ordinary WILLS. One of which is Holographic WILLS, or those written in the testator’s hand. Holographic WILLS are those which are wholly in the testator’s handwriting. The fact that the instrument is Holographic does not dispense with any of the formalities of execution. Foreign states that accept Holographic WILLS are Virginia, Arizona, Texas, Louisiana, California, Nevada etc. 


While Holographic WILLS are recognized as a distinct species of WILLS the formalities for ordinary WILLS do not apply at all, but generally there is the additional requirement that they be dated.5  

The general rules regarding capacity are the same as for ordinary WILLS.6  Likewise the same rules regarding testamentary intent govern both species of WILLS.7 The Holographic WILL may be informal, and letters have often been held sufficient.8
2.1
ADVANTAGES OF MAKING A WILL 

a.
A WILL Removes Devolution by Statute 


Some Nigerians are caught by the marriage Act and the rule in Cole V. Cole. This category of Nigerians may have their property devolved as laid down by statute in the event of their dying intestate. Each state of the Federation has in operation an Administration of Estate law which prescribes elaborate rules on what happens to property in case of intestacy. In Lagos State for example, the wife takes a life interest in all the personal estate left by the deceased husband and she and the children share other forms of property in laid down proportion.9 


A situation may arise therefore where a disloyal spouse or a child who had let down his parent could by virtue of existing rules of inheritance prescribed by statue nonetheless benefit from the bounties of the deceased.


To avoid this situation, the deceased could by his WILL, displace the prescribed rules of inheritance and state, specifically, who he wants to benefits. 

B.
A Will removes devolution by customary law 


Every Nigerian belongs to one tribe or other. Each tribe has established customs for the devolution of property. The Yorubas, the Igbos and the Hausas to mention the major tribes, all have Customary Laws and rules governing who takes what upon the demise intestate of a member of the tribe. 


For instance, if a Yoruba man dies intestate without disposing of his property, the property will become family property. The rule in COLE V. COLE10 do not apply. Under the custom of the Yorubas, the property left behind will devolve either through the Oriojori or the Idi-igi system. The Oriojori system of devolution is per capita traced through the number of children surviving the deceased, whilst the idi-igi system is per stripes traced through wives or mothers.


Except a deceased left a WILL, his bounties could devolve to people outside his contemplation. He can avoid this if he opts out of his Customary Laws by specifically leaving such bounties to objects of his regard specifically mentioned in his WILL.11 

c.
Positive Display of Wishes 


Having acquired whatever he has, a testator may wish to show that he is in control of his bounties. He does this by displaying in his WILL who he wants to include or for that matter exclude in his WILL as beneficiaries. Whilst he may wish to show affection to those he loves, reward the loyalty of others who have served him well, he may, on the other hand, wish to show displeasure to others. 

d.
Personal Representatives Act from Death  

An executor appointed by the WILL of the deceased has legal authority to act from the death of the testator. He need not wait for the probate to issue before he acts. Until an Administrator (personal Representative of an intestate) is clothed with the authority of the court, he cannot act. Most important decision with regard to the affairs of the deceased would have to wait until Letters of Administration issue. 

e.
It is cheaper to process application for the grant of probate than for the Grant of letters of administration  

The personal representatives apply for the grant of probate if the deceased died testate and letters of administration if he died intestate. It would appear that it is cheaper to apply for a grant of probate than is to apply for letters of administration. A grant of administration involves the expense of a bond and sureties (High Court Rules Order 48 Rule 32). This means that the Administrators are expected to execute a bond and produce sureties before the court can allow them to take over the management of the intestate estate. The higher the net value of the estate the higher the cost of the bond and the sureties they need to produce. This is understandable because the personal representatives are being entrusted with property meant for others and the courts has to be satisfied that they will not dissipate the estate. The bond and sureties are insurance against dissipation. 

Since the testator chooses his personal representatives in his WILL, the court presumes that his nominees are people trusted and reliable to manage his estate. The court therefore dispenses with bond and the production of sureties. 

A grant of Letters of Administration ensures only until the life span of the last surviving Administrator. At the death of the last surviving administrator, and if the estate has not been wound up, a fresh application has to be made to the court and fresh letters of Administration will have to issue to complete the administration of the estate. In practical financial terms, more money has to be spent – legal fees, court fees etc – to obtain another grant. 

This is not necessarily the case when the last surviving executor dies. When the last surviving executor dies, provided he dies testate, his own executors will continue to administer the estate of the deceased until it is wound up. 

f.
Testator’s Peace of Mind 


A Testator must have an intention to make a Will. Something must have compelled a testator to make a WILL. The testator may believe that in ordering his affairs with the instrumentality of a WILL, all may be well at his demise. The fact of the WILL may give him that peace which possibly eluded him in his lifetime but which he hoped might redress a lot of wrongs. At least that gifts would get to those within his contemplation and those he is leaving behind would enjoy his bounties the way he way he wants them to. 

g.
Direction as to Burial Arrangements


Where the family is homogenous, there might not be much of a problem as to where the deceased should be buried or the form of burial he should have. In an extended family situation as it is in Nigeria, there might be competing claims or wishes as to where the deceased should be buried or the form of burial rites to be given to him. Funerals have been known to be shifted pending definite resolution by the family as to the mode of funeral or the place of internment. 


The testator could easily direct in his WILL details of his funeral, including funding of same, place of burial and whether his remains should be cremated interred or otherwise disposed of. 

2.2
THE NATURE OF A WILL

a.
A WILL is Ambulatory 


A WILL speaks from death. It is testamentary. A WILL is of no effect until the death of the testator. Until the testator’s death, the WILL is a mere declaration of his intention.12

Similarly, no beneficiary can take any interest in any property disposed by the WILL until the death of the testator. Generally, no beneficiary will take any interest under the WILL, unless he is alive at the testators death.13 Because of the ambulatory nature of a WILL, the gift to a beneficiary who predeceases the testator will generally lapse. The doctrine of lapse sets in to buttress the fact that a WILL is of no effect whilst the testator is alive. To ease the rigidity of the common law doctrine of lapse, statute has intervened to create some very limited exceptions. 


Section 33 of the WILLS Act 1937, Section 18 of the Old Western Region Law and similar sections in the WILLS Laws of some states of Nigeria, state that subject to any contrary intention, if property is given to a child or other issue of the testator, the devise of bequest shall not lapse but shall take effect as if the death of such a person had happened immediately after the death of the testator. 


A case on the testamentary nature of a WILL is OKELOLA V. BOYLE.14 

b.
Revocable Nature of WILLS


It has been stated that a WILL speaks from death. Accordingly, until the death of the testator, he is free to revoke, amend or otherwise alter his WILL at his pleasure whilst he is alive. Unlike a deed of conveyance which operates from the time of execution, the WILL lies in abeyance until the event which gives it birth, and until then, the testator is free to do as he wishes. In practise, people actually do not cancel their entire WILLS and throw them away but they either replace them with a new WILL or they modify the old one in the form which is called a codicil. 

c.
Codicil 


A codicil is an appendage to the WILL and its effect is to modify the contents of the first WILL. It is a supplementary document containing additions to or subtractions from the main one and must be executed precisely in the same manner as a WILL. If it is an independent instrument, it is called a WILL. 


Although sometimes indorsed on a WILL a codicil may be separate document, and can stand by itself even if the WILL to which it is supplementary is revoked. Codicils are constituted in such a way as to disturb the provisions of a WILL no more than is absolutely necessary to give effect to the codicil. 

2.3
THE REQUIREMENT OF WRITING, ATTESTING AND SIGNING   

Section 9 of the WILLS ACT 1837,  as substituted by Section 17 of the Administration of Justice Act 1982, lays down the formalities now required for a valid Will. These formalities now require that the WILL must be in writing and signed by the testator, or by some other person in his presence and by his direction and it must appear that the testator intended by his signature to give effect to the WILL. Further, the signature must be made or acknowledged by the testator in the presence of two witnesses present at the same time and each witness must either attest and sign the will or acknowledge the signature in the presence of the testator but not necessarily in the presence of the other witness.

Section 17 provides thus: 

“No Will shall be valid unless

It is in writing, and signed by the testator, or by some other person in his presence and by his direction, and 

It appears that the testator intended by his signature to give effect to the WILL, and 

The signature is made or acknowledged by the testator in the presence of two or more witnesses present at the same time; and 

Each witness either – 

Attests and signs the WILL; or 

Acknowledges his signature, in the presence of the testator (but not necessarily in the presence of any other witness) but no form of attestation shall be necessary”. 

The three requirements shall be discussed accordingly

a.
Writing: The only exception to the requirement of writing relates to those entitled to make privileged WILLS under Section II WILLS ACT 1837, as amended by SECTION 2, WILLS (SOLIDIERS AND SAILORS) ACT 1918. This concept is designed mainly to apply to military personnel on actual military service. A privileged WILL can be made informally and comprise merely an oral statement substantiated by appropriate witnesses. 


In the case of a soldier, privilege applies when a state of war exists. A sailor or merchant seaman may, however, claim the privilege from the time he joined his ship to the time he receives his discharge. Whilst generally persons under the age of 18 cannot make a valid WILL (SECTION 7, WILLS ACT 1837 as amended by the FAMILY LAW REFORM ACT 1969),  a privileged WILL may be valid in the case of a soldier or sailor aged 18 dying on actual military service.


In Nigeria, SECTIONS 4, 6 and 4 of the WILLS Laws of Lagos, Oyo and Akwa Ibom States respectively state that a WILL must be in writing. This requirement is a statutory one. It means that any WILL which is not in writing is invalid. However, members of the forces in actual military service and mariners at sea need not comply with the requirement of writing.15

It would seem also that WILLS emanating from all the states then constituting the Old Western Region need not be in writing by virtue of SECTION 9(2) of the WILLS Law 1958 of WESTERN REGION. However, since the Armed Forces and, perhaps, marine matters are within the Exclusive List, it would seen that the WILLS of Armed Forces personnel must be in writing. SECTION 271 (1) OF THE ARMED FORCES DECREE 1993 states: 

“A WILL made by a person subject to law under the Decree shall be valid for disposing of any money or personal property which is due or belongs to him at his demise if it is in writing”. 


There is a conflict in Nigeria in the application of the law that certain WILLS do not have to comply with the requirement of writing. The English WILLS ACT 1837 will apply to the states that do not have their own WILLS Laws. Lagos, Oyo and other states, forming part of the Old Western Region, do not require the WILLS of members of the Armed Forces on actual military service and mariners at sea to be in writing. And yet, the Armed Forces Decree 1993 stipulates the requirement of writing. There seem to be a conflict which is best solved by resorting to the constitution. 


The provision of the constitution16 appears superior. The implication in Nigeria therefore appears to be that WILLS of members of the Armed Forces in actual military service and mariners at sea must be in writing.17     


Writing in the context of a WILL has been construed to be any type of writing or print. A WILL may be written on any material. It may be typed, printed or lithographed and according to a learned author, either in whole or in part,18 typed or printed parts of WILL may be completed or complemented with ordinary writing,19 either in ink or pencil.20

For instance, in England Standard WILLS in printed form can be purchased from the stationers and the testator may fill the blank spaces according to his wishes. The writing or printing need not be continuous as may be observed from pre-printed WILLS. 


No special form of words need be used. All that is required is an intelligible document21 which indicates an animus testandi (intention to make a WILL).22
b.
Attesting 


The amendments made by the Administration of Justice Act 1982 continue to require that the signature of the testator must be either actually made by him or acknowledged by him in the presence of at least two witnesses present at the same time. The witness must attest and subscribe the WILL in his presence, but they need not sign in the presence of each other. Although the testator may not actually see the witnesses sign, he should be in a position to see them if he wishes; that is by physical presence. A minor, if capable of understanding what is happening may attest a WILL, but for obvious reasons a blind person cannot.  


No special form of attestation is required. It is however, advisable to append a clause which shows that the requirements of the WILLS Act have been complied with. For example: “signed by the said ERIC in the presence of BOLA and OKON, present at the same time, who at his request and in his presence, and in the presence of each other, (where applicable) have subscribed their names as attesting witnesses”. The advantage of this type of attestation is that probate of the WILL may be granted without any affidavit of due execution of the said WILL.

c.
Signing  

The rule is that the WILL must be signed by the testator, or by someone else but in his presence and at his instance. A signature made by some other person is not regarded as made in his presence unless he has seen it made or has been in such a position as to see it if he had looked. 

Provided the intention can be substantiated, a signature by way of the testators mark or thumb – print or set of initials will suffice. The old requirement that the signature had to be at the foot or the end of the WILL was done away with by the 1982 Act to show that it now suffices if the signature appears so that “the testator intended by his signature to give effect to the WILL”. The requirement is often construed by the courts. 

A signature on a separate sheet annexed to the end, or indeed the beginning of a WILL will probably suffice, but it would seem that the actual signature, rather than any other descriptive words of the testator, will be an essential.

The courts have been inclined to interpret the requirement of the WILLS ACT 1837 fairly liberally as demonstrated in RE HORNE, DECEASED; BOWDEN AND ANOTHER V. EMBLEDON (1958) where the testatrix had signed her name on the envelope containing her Will, the WILL itself was signed by two witnesses. Probate was granted of the two documents – the unsigned WILL and the signed envelope which contained the WILL.


Again, in RE CHALCRAFT DECEASED (1948), the testatrix, being in great pain, had been unable to write more than “E Chal”. The court held this to be an effective signature. 


The amended requirements allow the signature of the testator or the signature of some other person signing at the direction of the testator. There is no restriction on whom this person might be and could be one of the witnesses. For the avoidance of doubt, however, it would appear preferable for the person signing to sign using his own signature and to state he is signing on behalf of, by his direction and in the presence of the testator.    

CHAPTER 3

TESTAMENTARY CAPACITY AS GROUND FOR A VALID WILL

3.0
TESTAMENTARY CAPACITY


Testamentary capacity simply connotes many things to many people. Simply put, it means the capacity to make a testament that is a WILL. Statutes may delimit the extent of capacity. For instance, S.1 (1) WILLS Edict 1990 of Lagos States provides: 

“It shall be lawful for every person to bequeath or dispose of by his WILL executed in accordance with the provisions of this Edict all property to, which he is entitled either in law or in equity at the time of his death”1  

They may also curtail capacity by removing some property from within the testamentary capability of the testator. S. 3(1) of the WILLS Law of the Old Western Region applicable in all the states forming the old Western Region is also an example. It states: 

“subject to any Customary Law relating thereto, it shall be lawful for every person to device, bequeath or dispose of by his will executed in a manner hereinafter required, all real estate and all personal estate which he shall be entitled to, either at law or in equity at the time of  death.”2

In Oyo State, a person who before his death was subject to Islamic Law is denied testamentary capacity under the Wills Edict of that State.3 

Statutes can extend capacity where none would have been available. A seaman or marine or soldier in actual military service may make a will even though he is a minor, and such will, need not comply with the rigorous formalities prescribed by law.4

The general law that is common law and equity may affect the testamentary capacity of the testator. He lacks capacity to dispose of his property at the time when he does not possess sound disposing mind or where he has been coerced and over powered to make dispositions he would not otherwise have made. 


It is obvious from the above that the term testamentary capacity is generic and appears to cover general capacity of the testator to make a will. So, if the testator lacks capacity either because of his mind or other infirmity or for non-compliance with the law under which his Will is made, he is described simpliciter as not possessing necessary testamentary capacity. No wonder the courts, writers and judges use the term testamentary capacity at their own discretion.5  It has however been suggested that aside from testamentary capacity, there is also the concept of testamentary power.6 The logic for this suggestion seems to be that to all intents and purposes you may have full testamentary capacity but because the law restricts your ability to dispose of all or some of your property, you may therefore lack the necessary testamentary power.  Whatever the reason for the testator’s inability to dispose of his property as he pleases, in the final analysis, he is said to lack the necessary testamentary capacity. Therefore, the issue of testamentary power appears to be a matter of semantics. 


The purpose of this chapter is to limit the question of testamentary capacity to the matter of the mind of the testator, ascertain the type or quality of mind that can legally dispose of property by Will; the period during the testamentary process when that mind possess the quality thus ascertained; the behavioural pattern in which this can be properly put and received by the court and the effect of unsoundness of mind on dispositions made. 

3.1
TESTAMENTARY CAPACITY – SOUND DISPOSING MIND     



To make a valid WILL one must be of sound mind though he need not possess superior or even average mentality. One is of sound mind for testamentary purposes only when he can understand and carry in his mind in a general way: 

The nature and extent of his property

The persons who are the natural object of his property 

He must understand the nature and extent of the claim upon him, both of those whom he is including in his WILL and those whom he is excluding from his WILL.7 

He must also be capable of 

Appreciating these elements in relation to each other, and 

Forming an orderly desire as to the disposition of his property 

The testator must understand the nature of the act he is performing and its effect. No disorder of the mind shall poison his affection, prevent his sense of right or prevent the exercise of his natural faculties. No insane delusion shall influence his Will in disposing of his property and bring about a disposal of, which if the mind had been sound would not have been made.8 According to Cockburn C. J. in Banks V. Goodfellow (Supra), it does seem that if the human instincts and affections or the moral sense become perverted by mental disease, if insane suspicion or aversion takes the place of natural affection, if reasons and judgment are lost and the mind becomes prone to insane delusion calculated to interfere with and disturb its functions and lead to testamentary dispositions due only to their baneful influence in any of these cases or a combination of any of them, the testator loses capacity and does to possess the power to dispose of his property by Will. Indeed, any will made under any of these conditions ought not to stand.  


A simple statement of the essentials of sound disposing mind can be found in the very early case of MARQUESS V. WINCHESTER.9 It states: 

“It is not sufficient that the testator be of memory when he makes his Will to answer familiar and unusual questions but he ought to have a disposing of his lands with understanding and reason”. 


“It is against the criteria described above that a Will must be upheld or dismissed if it was alleged that the maker lacked sound disposing mind. 


The case of FEDERAL ADMINISTRATOR – GENERAL V. JOHNSON10 is illustrative of how the courts go about deciding from available facts sometimes quite contradictory, which facts sustain capacity and which do not. In the case cited, the testator was about 70 years old who, at the material time he executed his Will dated 16th July, 1959, was very ill due to chronic condition of retention of urine which poisoned his blood stream. The testator attended hospital on the 16th of July, 1959. The doctor who examined him was of the opinion that he should be admitted. But the testator refused admission on that date but rather executed his WILL.  

He returned to the hospital for admission on the 20th July and signed a consent form for the operation to be performed on him. The plaintiff was named as executor in the WILL. The defendants were two of the testator’s children who opposed the grant of probate on the grounds, inter alia, that the testator lacked testamentary capacity, i.e. he was not of sound mind, memory and understanding at the time he executed his Will. 


At the trial, the Will was tendered and the attesting witnesses gave evidence that they were requested by the testator to witness the execution of his Will and that thereafter they signed in turn. They deposed to the fact that at the time of execution, the testator was quite normal. He spoke to them as he usually did and that as far as they were concerned there appeared to be nothing wrong with his mental condition. 

For the defence, the medical doctor who examined and admitted the testator on the 20th July 1959 testified. He thought that the testator was rather senile for his age. The witness under cross-examination could not say for sure whether he was in a position to make a Will at the time he was said to have made the Will, but that his judgment might not be accurate. The witness conceded that the patient/testator spoke to the doctor/witness himself normally and made his complaints himself. 

It was submitted for the defence: 

that the 70 years old testator was very ill in consequence of chronic retention of urine which had poisoned his blood and this condition could have impaired his reasoning; 

that his reasoning could have been impaired out of four children, only one of them, a daughter, was provided for under the Will. 

The court held that the testator had necessary testamentary capacity. The reasoning of the court was impeccable. He refused admission on the 16th of July and executed his Will on the same day; he later went back to the hospital on the 20th, signed the consent form, complained about his ailment personally to the doctor. The court conceded that the testator’s physical condition deteriorated considerably but capacity in the context of Will only required that the testator was able to understand the nature of the act he was performing and appreciated the effect of the exercise of such acts. The court also conceded that although he did not make any bequests in favour of his sons, he made adequate provisions in the will for the education of his grand children and great grand children. 


Inconsistent conduct of an old man, discrepancies  in his signature and the initials on the Will and disinheriting his eldest son may not be sufficient to sustain an allegation of lack of testamentary capacity. 


Johnson’s case could be contrasted with the case of OKELOLA V. BOYLE11. The testator had a stroke sometime on October 1975 and was admitted into hospital. He was paralysed until he died in June 1977. There was medical evidence indicating that the stroke on the right side of the testator could affect his brain. The testator was discharged from hospital in pretty bad shape on the 19th of February, 1976, and in spite of his state of health purported to have made a WILL on 24th February, 1976 five days after discharge. The plaintiff, a cousin of the testator, deposed that at the date of the WILL, the testator, deposed that at the speak. She said he had to be helped to and from toilet. Apparently, the court believed her.     


The defence produced four witnesses, amongst whom was a medical practitioner, all in an attempt to show that the testator had memory and understanding. The doctor unreliable when he said he saw the testator in 1978 upon his return fro overseas. In point of fact, the testator died in 1977. D. W. 3, the chief beneficiary of the WILL was not able to tell the court the state of testator’s health between the date he was discharged from of the testator’s health between the date he was discharged from hospital and the execution of the WILL five days later. The trial judge rightly inferred that he was being careful to avoid saying he had contact with the testator, thus being instrumental in getting the testator to make the WILL in the manner he did. The evidence of D.W. 4 was not helpful either. In all, there was therefore no reliable evidence as to the state of the health of the testator at the crucial period. 


The trial judge found as a fact that the co-executor named in the WILL was a non-existent person whose name resembled that of the plaintiff and who was said to be residing in the testator’s house. He found no difficulty in holding that this state of affairs showed clearly that the testator could not have known about the provision relating to the non-existent executor. He concluded: 

“…even if it could be said that the testator gave that instrument (a fact which I doubt), it would also show conclusively that the testator did not know what he was doing while executing the WILL Exhibit D”.


The supreme court naturally agreed with the trial judge that the testator lacked capacity at the material time. 

Sound Disposing Mind: when necessary 

The primary and ideal time for the testator to possess sound disposing mind is firstly, when he gave instruction and secondly, when he executed the WILL. A consistent pattern of life and behaviour must exist so that any reasonable man will readily infer that the testator has been a rational man doing what rational people generally do. 

Problems will however set in if the time schedule is rigorously applied. Many a WILL may be faulted if the law should insist that animus testandi should be present at these two crucial times. 

However if it be shown that the testator had sound disposing mind when instructions were given and that the WILL  was drawn up in accordance with those instructions, it would be sufficient that when he executed the Will the executor was being asked to execute as his WILL, a document drawn up in pursuance of those instructions. This rule was enunciated in the case of PERERA V. PERERA.12  This rule may help those whose conditions of mind or body might have deteriorated since the possession of capacity, but who are still well enough to execute a document emanating from instructions earlier given. 

It does seem also that as long as the testator had the necessary mind when he gave his instructions for his WILL, the WILL would, nonetheless, be valid even though the testator is unable later to remember instructions previously given and his signature has to be affixed by another person in his presence and at his direction. Impetus was given to the rule by the case of PARKER V. FELGATE.13 The court in this case held that: 

“If a person has given instructions to a solicitor to make a WILL and the solicitor prepares it in accordance with those instructions, all that is necessary to make it a good WILL if executed by the testator is that he should be able to think far – I give my solicitors instruction to prepare a Will making a certain disposition of my property. I have no doubt that he has given effect to my intention and I accept the document which is put before me as carrying it out.”


The privy council however, sensing that the rule maybe abused by unscrupulous people placed a caution by holding in SINGH V. ARMICHAND14  that the principle enunciated in PARKER V. FELGATE (Supra) should be applied with the greatest caution and reserve when testator does not himself give instructions to the solicitor who draws the WILL but to a lay intermediary who repeats them to the solicitor. The court, before making any presumption in favour of validity, ought to be strictly satisfied that there is no ground for suspicion and that the instructions given to the intermediary were unambiguous, clearly understood, faithfully reported by him and rightly apprehended by the solicitor. 

3.1.2
Knowledge and Approval  


The gloss put on PARKER V. FELGATE by SINGH V. AMIRCHAND (Supra) accentuates the requirement that the testator must have knowledge and approval of the contents of his WILL. An intermediary who is not a lawyer may “doctor” the Will which will not thereby represent the wishes and approval of the testator. 


In WINTLE V. NYE15, the House of Lords suggested two significant features of the rule of knowledge and approval thus;

That there are circumstances e.g. professional relationship in which English Law places an exceptionally heavy burden on a party to establish knowledge and approval. 

In cases where burden is imposed, the court is to be vigilant and jealous in scrutinizing all the circumstances. 
The rule is evidential and not a rule of substantive law. It is only called in evidence when circumstances dictate. 


Ordinarily, the proof of due execution and that of sound disposing mind are sufficient to sustain knowledge and approval. The need to go further may arise, as for instance, if the person who prepared the Will is the sole and substantial beneficiary, in which the case the court requires further affirmative evidence. Affirmative evidence of knowledge and approval is also required where the testator is deaf and dumb or blind. 


Scarman J. In the Estate of Fuld (Deceased) No.1316 says of the rule; 

“In my opinion, the whole point of the rule is evidential, it is concerned with the approach required of the court to the evidence submitted for its consideration. In the ordinary case, proof of testamentary capacity and due execution suffice to establish knowledge and approval, but in certain circumstances, the court is to require further affirmative evidence. The character of the rule as evidential emerges clearly from the  speeches of viscount simmonds and of Lord Reid …But their Lordships relied strongly on the classical statement of the rule in the judgment of Baron parks in BARRY V. BUTLINS (1838) 2 Moo P.C.C. (480)”. 

Effect of Supervening Insanity on sound disposing mind 

A WILL made when the testator has sound mind is not revoked or otherwise affected by supervening insanity or subsequent incapacity. This is supported by the case of IN THE GOODS OF CRANDON,17 where on 20th July, 1897, Miss Crandon made a Will and appointed her sister sole executrix. The WILL was prepared by a solicitor and was kept by the testator in a tinbox. In 1890, testator became of unsound mind and was confined in an asylum. The Will was found missing after the testator’s death. Mr. Justice Barnes held that probate should be given to the draft Will. 

However, since any testamentary disposition must be made while the testator is of sound disposing mind, supervening insanity will prevent his varying any Will made whilst sane and since the same sound disposing mind is required for revocation it also prevents any revocation, of the Will made while sane.

3.1.4
 Periods of Lucidity 


The question is how will the law treat the Will of a testator know to be insane but which Will was purportedly made during a period of lucidity. The test for all times is, has the testator the requisite sound disposing mind at the time the Will was made? If the answer is in the affirmative, the Will will be held to be valid. All it means is that during a period of lucidity, an otherwise incapable testator may legally make a Will. This rule of law was laid down in the case of CARTWRIGHT V. CARTWRIGHT18. In this case, the question was how does one prove lucid interval? Must the period be one hour, two hours, days or weeks? The court was of the view that if a rational act was performed unaided (as was the case in this case), that could be said to be a period of lucidity.


On the other hand, where a Will is made during the period of incapacity, the law is that the recovery of an incapacitated patient cannot validate a Will made when the testator had no sound disposing mind – ARTHUR V. BOKENHAM.19 

3.2
THE PRESUMPTION OF SOUND DISPOSING MIND 

The law presumes that a testator has and possess sound disposing mind at the time the Will was made.20 The court’s attitude in this respect is fair and logical, else the propounders of a Will will always and as a matter of course, have to prove to the court that the testator was of sound mind and not insane when he made the Will and only then will the court grant probate.


However, if the question of the sanity of the testator is in issue and contested, the onus is on the person propounding the Will to prove that the testator had sound disposing mind at the time the Will was made.21

The onus for relying on the presumption is a fairly light one and can be discharged by tendering the Will and seeking to show that: 

It is not irrational on its face; and 

It is duly executed

The onus shifts and those who have put the mind and sanity of the testator in issue will have to adduce evidence in support, otherwise, the court will grant probate to the Will. Like any other presumption, this presumption is mere presumption of law. In other words, it is rebuttable. 

Evidence to Support Existence of Sound Disposing Mind

In matters relating to Wills, the adage “he who avers must prove” does not necessarily apply. It is the duty of the propounder of the Will to satisfy the conscience of the court, that all is well before the courts grants probate to the Will. The evidential burden thus rests initially on the propounder. However, anyone who seeks to fault the Will on any grounds will thereafter adduce evidence to sustain his claim. In that case, the onu shifts to the aggrieved person. The propounder may rest his case on the presumption or go further to adduce all evidence at his disposal to disprove the allegation. At the end of the day, the court evaluates the totality of the evidence before it and either finds for or against the Will. 

Both oral and documentary evidence is admissible. The evidence of an attesting witness is also admissible to show capacity, although this has to be corroborated. 22 

It is more beneficial in support of capacity to adduce evidence of general habits and course of life because this gives greater weight than evidence of particular acts. The test appears to be this has the testator behaved and acted in a manner which ordinary reasonable people act?. As seen in the case of SMITH V. TEBBITT.23 Here the court evaluated the general habit and course of life of the testatrix who believed she was part of the Trinity and that judgement of mankind would be made in her drawing room which she had lavishly prepared for the occasion. She thought her husband was the devil and that she was a bride of God and was immortal. All these are consistent with religious delusions. And yet she did specific acts which might be consistent with sanity, like buying a vault for herself. The court refused to put much weight on particular acts but rather addressed general pattern of behaviour. 

Delusion

Literally, a delusion is a false belief. Delusion is a state in which a person adhere’s against evidence, argument and reason.24 It is a belief, due to mental disease, in a state of facts which does not exist and which no rational person would believe to exist, and at the same time, it must be shown to be impossible to reason the patient out of the belief.25
However, an insane delusion does not invalidate the Will unless it affects the disposition. The must be a nexus between the disposition and the delusion before the Will can be invalidated.    


This proposition will be illustrated in the case of BANKS V. GOODFELLOW (Supra). In this case, the testator suffered from two delusions which disturbed his mind: 

that he was pursued by spirits; and 

that a man since dead came personally to molest him

Neither of these delusions had or could have had any influence upon him in disposing of his property. The court found for the Will because there was no connection between the dispositions made and the delusions which troubled him. The testator was found to be in his faculties when he executed the Will. 


It is pertinent to note at this juncture that an attack on a Will because of insane delusions doubtless goes to the matter of testamentary capacity, but in submitting the question to the court it is necessary to charge specially upon the subject of delusion instead of leaving the matter under the general test of mental capacity. 

3.3
PHYSICAL AFFLICTIONS AFFECTING THE MIND  


It is possible that the bodily illness which affects a testator in the last few months or years of his life may impair his mental ability and concentration. If this is so, then he will not possess the necessary sound disposing mind. However, such bodily ailment must be proved and it must be linked with the mind of the testator. This was the issue in the case of ADEBAJO V. ADEBAJO.26 The plaintiff alleged that the testator suffered from the following ailments at the material time: 

Hepatic failure; 

Gastro-intestinal bleeding; 

Girrhosis of the liver; and 

Diabetes Mellitus 

That as a result of these ailments, the mind of the testator was affected, and in consequence, he lacked memory and understanding. The defence was able to show convincing evidence that although the man was ill and critically too, nonetheless, he had and retained a good mind throughout. Besides, the Lawyer who prepared the Will, testified and the court believed him, that the testator personally gave instructions to him and the instructions were detailed and sensible and that the testator was of sound mind, memory and understanding at the time he gave him instructions and at the time he executed the Will. The court was satisfied that the activities of the testator pointed to the acts of a sane man with memory and understanding despite his bodily ailments. Also Mabogunje V. Adewunmi.27

However, in the Supreme Court case of OKELOLA V. BOYLE,28 it does appear that the bodily afflictions from which the testator suffered necessarily impaired his mind, memory and understanding. The testator had a stroke in October 1975 and was admitted into hospital. He was paralysed until he died in June 1977. There was medical evidence indicating that the stroke on the right side of the testator could affect his brain. The testator was discharged from the hospital in bad shape on February 19, 1976 and in spite of his state of health purportedly made a Will on 24th February, 1976, five days after discharge. A cousin of the testator deposed that at the date of the Will, the testator was ill and could not speak and that he had to be helped to and from the toilet. Apparently, the court believed her. Since incapacity as to the mind occasioned by bodily afflictions was raised, the onus was on the propounder of the Will to satisfy the court that, in spite of bodily afflictions, all was well. Unfortunately, they were unable to discharge this onus and those who on the other hand raised the question of the mind of the testator were able to support their allegation with credible evidence. 


The bottom line therefore is that it is a question of fact whether the testators bodily afflictions have in fact affected his sound mind, memory and understanding. It is for the court to decide one way or the other, depending on the quality of evidence adduced by both sides. 

CHAPTER FOUR

UNDUE INFLUENCE AS A VITIATING FACTOR 

4.0
UNDUE INFLUENCE 


A WILL is invalid if it is obtained through an influence which destroys the free agency of the testator and substitutes another’s volition for his. It is difficult to put a realistic concept of undue influence into a capsule. Definitions in court opinions and in instructions to jurists are not without value, but the gist of the matter cannot be understood without considering what the courts have held does or does not amount to proof of undue influence. 


Furthermore, any objective phases of undue influence are apt to be veiled in secrecy. Hence, proof of undue influence must be largely, or even entirely circumstantial everyone is more or less swayed by his associations with other persons. Obviously, the courts would not characterize all such environmental influence as undue. The most usual language is that in order to constitute undue influence, the conduct of the other must be such as to destroy the free agency of the testator, or substitute another’s volition for his. To be classed as undue, the influence must place the testator in the attitude of saying; “it is not my will but I must do it”. In the ordinary case of undue influence, the Will is that of the testator in the sense that it is executed by him and he realizes this, but its held invalid because it does not represent his true wish or desire. 


In Bua V. Dauda1, the Supreme Court in giving the meaning of undue influence and circumstances in which it may arise held that although undue influence is elusive of satisfactory definition, it may be regarded as a state of mind of a person who has been subdued to any improper persuasion or machination in such a way that he is overpowered and consequently induced to do or forbear an act which he would otherwise do or not do of his free will. It is a product of the abuse or misuse of the confidence reposed in someone who is able to put some pressure on or take unfair advantage of another’s necessities or distress. Undue influence could arise from confidential or fiduciary relationship existing between the parties which raises a presumption of that influence such as solicitor and client; doctor and patient; principal and agent, religious adviser and disciple. 


In the instant case, the undue influence relied on by the respondent bordered on some tricks played on him by the 1st defendant (Alhaji Ajanaku). The tricks were such that involved personal contact with him by the 1st defendant through some concoction given to him to drink and another unexplained manipulation of his orientation. It is said that the concoction overwhelmed and subdued the respondent to the point that he was no longer able to help himself. It was in this condition that the respondent sold his house at a give away price to the 1st defendant. 


The cases of Yusufu V. Obasanjo2 Allcard V. Skinner3 and C.I.B.C. Mortgages Plc V. Pitt & Another4 are instructive on this point raised. 


A testator at the time of making his WILL must be free from undue influence. Such influences may come from beneficiaries or even solicitors who have some stake in the assets of the testator. It is of utmost importance that the testator should have and exercise the paramount right to order the disposal of his assets without anybody inducing and influencing that decision. The case of Richards V. Allan5 touches this matter. 


Here, the testator, aged 84 years was admitted to hospital suffering from uncontrolled diabetes and dehydration. Her medical notes indicated that she was very confused. Her physical and mental condition remained poor even after her discharge. Shortly after leaving hospital and at the suggestion of the defendant “A”, whom she had known for more than 20 years, she gave instructions for a Will appointing “A” to be her sole executrix and beneficiary. A’s brother in-law, a solicitor, prepared the Will on the basis of instructions relayed by A. “A” arranged for the testatrix to sign the Will at a time when her sister was absent. The testatrix was visited by her doctor in the morning and by a friend in the evening. Both said they found her confused. “A” contended that the testatrix had validly executed the Will between the two visits. 


The court declared the WILL invalid, holding that there is a presumption that mental states continue; that the testatrix’s confusion was a serious and continuing problem resulting from the diabetes and her medication, it is not credible that the WILL had been executed in a lucid interval between two periods of confusion. It was further held that as a beneficiary had procured the execution of the WILL, there was no presumption of knowledge and approval of the contents of the Will by the testator. “A” had to prove it and he had failed to do so. This case is therefore another authority that where any beneficiary had procured the execution of the Will, the same would be set aside by the court. 

4.1
FEATURES OF UNDUE INFLUENCE


IN Hall V. Hall6 the plaintiff, Ann Hall, propounded the Will of her deceased husband John Hall. The defendant, William Hall, the brother of the deceased, pleaded that the Will was obtained by the undue influence of the plaintiff. 


The case was tried by a special jury. The evidence of the defendant was that the testator had made his Will solely in consequence of the violence and threats of the plaintiff; that the testator for the sake of peace and quiet only yielded to the pressure and that accordingly the Will did not express his real testamentary intentions. 


On the other hand, the plaintiff argued that the Will was the voluntary act of the deceased, that she had not used any violence or threats on the testator not to mention ever using any persuasion to induce him. 


The jury found that the plea of undue influence was proved and the court found in favour of the defendant and refused to admit the Will into probate.


The ingredients necessary to support the allegation of undue influence were stated by the judge in his summing-up to the special jury. The position at law appears to be this. 


Persuasion is not unlawful but pressure of whatever character if so exerted as to overpower the volition without convincing the judgment of a testator will constitute undue influence, though no force is either used or threatened. It would seem that not all influence is unlawful. Persuasion appeals to the affections or ties of kindred, to a sentiment of gratitude for past services or pity for future destitution or the like. These sentiments are all legitimate and may be fairly pressed on a testator. 


It is generally accepted that a testator maybe persuaded to make disposition to favour one of the objects of his regard. As long as no pressure is mounted to overwhelm the volition of the testator without convincing his judgment, the request, if complied with, will not amount to undue influence. 


What will amount to pressure in the context of undue influence? It would seem that pressure of whatever kind is sufficient. So also is coercion. It does not matter whether force is used or threatened. Importunity or threats such as the testator has not the courage to resist, moral command asserted and yielded to for the sake of peace and quiet or escaping from distress of mind or social discomfort, these if carried to a degree in which the free play of testator’s judgment, discretion or wishes is overborne will constitute undue influence, though force is not used or threatened. 


The privy council in the Canadian case, Craig V. Lamoureaux, 7 indicated that it is not sufficient that the beneficiary has power unduly to overbear the Will of the testator, it must be shown further that in the particular case, the power was indeed exercised and that execution of the Will was obtained thereby. This case also draws out the distinction between the amount of pressure required to overbear a settlor in inter-vivos settlement and a testator in a Will. 

4.1.1
Motive and Opportunity        


To succeed in the allegation of undue influence on the testator, motive and opportunity for the exercise of such influence must be proved. If pressure of whatever character has to be exerted, it logically follows that there must be the motive and the opportunity to be in a position to exert the undue influence. Motive without opportunity may not be sufficient. 


It would be pertinent to mention at this juncture that the existence of motive and opportunity, coupled with the fact that the person who has then benefited to the exclusion of others, is not sufficient proof of undue influence, there must in addition, be positive proof of coercion overpowering the volition of the testator. 

Overwhelming the Testator’s Volition

It is important that proof must be given that the pressure arising from the undue influence really overwhelmed the volition without convincing the judgment of the testator before the allegation could be sustained. If the mind of the testator is already made up to make his Will one way or the other and the pressure does not work on him, it is submitted that undue influence has not been successfully proved. If it can be shown that regardless of the pressure the testator did what he has always had in mind to do the action will, it is submitted, fail. The case of Baudais V. Richardson8 is in support.  Here, Elizabeth Curtwood was the testatrix’s house keeper. It was alleged that she was evidently a rough, coarse, vulgar domineering woman, fond of boasting and wholly devoid of education. She was represented as the real mistress of the house and of everything in it, including the testatrix, Miss Westway, herself. It was alleged that the testator fell completely under her domination, cowed into abject submission, a mere puppet to her will. 

For the defence, it was maintained that the testatrix was alive to her servants failing, but fully determined of her own freewill, in spite of remonstrance to keep about her one who made her more comfortable than she had ever been in her whole life before. Evidence was adduced by the defence to show that there was no pressure.

Witnesses, including medical attendant, who looked after the testatrix testified that the house keeper looked after her mistress and there were no traces of ill-treatment. 

It was held that in order to constitute undue influence which will, impeach or invalidate a Will there must be coercion. It is only when the Will of the person who becomes testator is coerced into doing that which he or she does not desire to do that it is undue influence. In this particular context, the court did not have any difficulty in holding that the alleged undue influence was not proved.   

SPECIAL RELATIONSHIPS

Certain relationship are prone to the allegation that undue influence has been exerted on the testator. Some of the relationships are as between parent and child; husband and wife; doctor and patient, solicitor and client, confessor and penitent. The reason for this is that parties in these relationships are generally close and usually in any of the relationships it is easier for one party to influence the other. There is no doubt that motive and opportunity can easily be discerned. As seen in the case of Richards V. Allan9. But the mere proof of a relationship is not by itself sufficient to sustain the allegation of undue influence. For instance in the case of Tilley V. Berg and Berg (No.2),10 where a solicitor was the sole beneficiary but the Will was drawn up by another solicitor it was held that there was no evidence of undue influence. 

It follows that any one trying to rely on special relationships to ground undue influence must be prepared into the bargain to prove coercion which has overwhelmed the volition of the testator in making the disposition in the manner he did. 

Solicitor/Client

In Wintle V. Nye11 an old lady left the residue of her estate to the solicitor who prepared her WILL. She was unversed in business and her doctor described her as a very unintelligent woman. Her Will was very complicated and she received no independent advice. Her estate was worth over 100 thousand pounds. The solicitors kept the testamentary documents (Will and Codicil) and apparently did not give any copies to the testator. The Will and codicil were challenged inter alia on the grounds of undue influence. 

It was held that as far as the gifts to the solicitor were concerned these were not valid. Viscount Simmond’s dictum in the case is instructive and it summarizes the position at law with regard to any unusual gifts to solicitors: 

“It is not the law that in no circumstances can a solicitor or other person who has prepared a Will for a testator take a benefit under it. But that fact creates a suspicion that must be removed by the person propounding the Will. In all cases the court must be vigilant and jealous. The degree of suspicion will vary with the circumstances of the case. It may be slight and easily dispelled. It may on the other hand be so grave that it can hardly be removed”


In England, solicitors are guided by professional rules of conduct laid down by the governing body of law society. The council of the Law Society of England has given some ruling for the profession as regards gifts by Will from a client to a solicitor:

“Where a testator intends to make a gift by Will to his solicitor or a partner of the solicitor or a member of the solicitor’s staff or to the families of any of them and the gift is of a significant amount either in itself or having regard to the size of the testator’s estate and to other normal claims on his bounty the solicitor should advise the testator to be independently advised as to that bequest. If the testator refuses to be so advised and presses the solicitor to act, the solicitor must persist his refusal. It is not sufficient for the Will merely to be attested by an independent solicitor. A solicitor who does not adhere to these principles will be guilty of professional misconduct. 

There is, however, nothing unprofessional in a solicitor preparing a Will which contains a token legacy to the solicitor as a mark of regard and appreciation. A testator may wish to give property to a solicitor to be held on a secret trust for specified beneficiaries. The solicitor receiving no personal benefit the solicitor is free to prepare such a Will but the council advises that the instructions from the client be preserved and the terms of the trust be embodied in a written document signed or initiated by the testator. A solicitor is also perfectly entitled with his client’s approval to include a charging clause in a Will authorizing himself to charge for services performed in connection with the administration of the estate  (or of any trust arising under the Will).”


In Nigeria however, the Nigeria Bar Association or any Nigerian courts have not postulated similar ruling. The force of the English Law Society ruling is therefore only persuasive. 


Nigerian lawyers should in this context be guided by the dictum articulated by Sir John Leach the master of the Rolls in Raworth V. Marrioth 12  

“An attorney who has a prudent regard for his own character will desire to avoid drawing a Will under which he is to take considerable benefit. He may be placed in circumstances in which he cannot well avoid being the drawer of such a Will, and in that case the same prudent regard for his character will induce him to provide direct and clear evidence of the intention of the testator to make the gift in his favour. If he fails in that precaution he must expect that the transaction will be viewed with extreme jealously; and it will be the duty of the judge who tries the validity of such a Will to call the particular attention of the jury to the special circumstances and to state to them that they must be satisfied that the testator knew the contents of the Will but it will not be the duty of the judge to state to the jury that they must come to that conclusion upon the direct evidence only and they must exclude from their consideration all circumstantial evidence”. 

4.2.2
Spouses 


The bond between spouses is such that one cannot lightly conclude that the action of one partner overbears the Will of the other. The privy council in the case of Craig V. Lamoureax said: 

“the relationship of marriage is one where it is, generally speaking impossible to ascertain how matters have stood in that regard”13 


As between spouses it will not be sufficient to establish that one has the power unduly to overbear the will of the other. It must be shown that in the particular case the power was indeed exercised and it was by means of the exercise of that power that the Will was obtained. Accordingly, in Hacker V. Newborn14  it was held that if a man makes his Will in sickness by the over-importuning of his wife to the end that she maybe quiet, this shall be said to be a Will made by constraint and shall not be a good Will. 


Similarly, in Mynn V. Robinson15 where the Will of a woman was obtained whilst she was in an extremely weak state nine days before her death by the active agency of the husband the sole and universal legatee. The wife totally departed from a former Will deliberately made few months before. The presumption was strong against the act; the evidence not being satisfactory, the Will was pronounced against and the husband condemned in costs. 


Finally, the Will of a testator in Moneypenny V. Brown16 which was obtained in extremis and upon the importunity of his wife who guided his hand in writing his name, was set aside by the court. 

4.2.3
Confessor and Penitent

On the application of the doctrine of undue influence to religious influence, the court in Bua V. Dauda17 noted inter alia: 

“the undue influence which courts of equity endeavour to defeat is the undue influence of one person over another. But the influence of one mind over another is very subtle and, of all in influences, religious influence is the most dangerous and the most powerful, and to counteract it, courts of equity have gone very far…”


Spiritual advisers usually have close relationships with their members. An unscrupulous cleric may use his fiduciary relationship to extort from the testator what the latter would not have ordinarily given in his Will. As seen in the case  of Middleton V. Sherbuine18     

UNDUE INFLUENCE BEFORE EXECUTION 

In very rare cases, undue influence can still be successfully raised even where the influence was exerted by a person who had died before the Will was executed. In Radford V. Risdon19 the evidence of a statement made by a Mr. Cox (not in the presence of the testator) was admissible so far as it went to the plea of undue influence. This is an extraordinary case where the influence survived the person purported to exert it. The plea of undue influence can only be sustained in this regard where all the ingredients of the plea of undue influence are present-motive, opportunity and coercion overwhelming the volition without convincing the judgment of the testator in making the disposition. 
CHAPTER FIVE

SUMMARY

5.0
CONCLUSION 


From the foregoing, it can be deduced that a Will is a testamentary document enforceable, protected and binding at law. Generally, a WILL must be in writing and must be executed in a mode prescribed by state statute. In some limited instances, an oral Will may be valid depending on state law. Although the language of a Will is largely immaterial, a valid disposition of property requires certainty as to the property and the individuals or entity receiving the property. No prescribed form is required for a Will and it is not essential for the validity of the Will for the Will to dispose of all of the testator’s estate or name an executor. 


Additionally, one must be at least 18 (eighteen) years old to make a Will and have testamentary capacity. For adults, mental capacity to execute a Will is determined at the time of the execution of the Will. Generally, a testator is held to have capacity to make a Will if the testator understands the nature of the business in which he or she is engaged, has a recollection of the property which is intended to be disposed of, the objects of the testator’s bounty (family members) and the manner in which he or she wishes to distribute it. 


Testamentary capacity generally means that the testator knows certain things at the time he or she executes the Will. Basically, a testator is deemed to have capacity to make a valid Will if the testator; 

Understands that he or she is executing a Will; 

Is capable of recalling the property which he or she intends to dispose of; 

Is capable of recalling the objects of his or her bounty (heir, family members, etc) and; 

knows the manner in which he or she wishes to distribute the property among those persons. 

Old age, by itself, does not make the testator ineligible to make a Will. Likewise, eccentric behaviour or character or illness or emotional distress does not necessarily render the testator incapable of making a Will. It is possible for a person to be very ill but nevertheless remain alert, stable and capable of giving natural instructions and advice.1 Even if a person has been adjudged insane, he or she may still be capable of making a Will if he or she has testamentary capacity at the time the Will is executed. 


Additionally, a testator must also have testamentary intent. Testamentary intent means that the testator must intend that the paper he or she is signing be a Will. 


However, even when all the ingredients which go to make a valid Will are present, it may nevertheless turn out to be invalid, voidable or unenforceable as a result of the presence of undue influence. The doctrine of undue influence extends not only to cases of coercion or tricks of fraud but to all cases where influence is acquired or abused where confidence is reposed and betrayed. 


For a Will to be valid, the testator must have made the Will of their own volition and it must reflect their desires for the disposition of their property. If an influence was sufficient to destroy the free agency of the testator, the Will may be challenged and subsequently set aside.


Finally, a Will must be in writing and signed by the testator or by some other person in his presence and by his direction and the Will should be signed and acknowledged by him or her in the presence of at least two competent witnesses. These two witnesses shall sign the Will in the presence of the testator and each other. 


It is worthy to note at this point that a competent witness is a person who, at the time of making the attestation, was qualified to testify in court to facts to which he attests by subscribing his name to the Will. Although some states or countries may allow a beneficiary or other interested party to be a witness on the Will, the better practice is to use two independent witnesses. 

5.1
RECOMMENDATION 


From the fore-going, we cannot but underline the fact that if a Nigerian testator wants his Will to be effective to pass his property, whether by the general law or the customary law of inheritance, he must comply with all the requirements of the formal validity of a Will under the general law. The conception of making Wills is foreign to the indigenous system which knew no writing, and it is only reasonable that any attempt to adopt the Will form in order to confirm or vary the Customary Order of succession should satisfy the requirements of the Wills Act. Thus in Apatira & Anor V. Akande & Ors2  a Moslem made a Will in English form but with respect to signature and attestation, the Will did not comply with the requirements of the Wills Act 1837 and 1852. The two attesting witness of the Will signed it on two different dates after the testator had already executed and signed the self-made Will. The testator thus could not be said to have signed or acknowledged “his signature in the presence of two witnesses both being present at the same time” according to the requirements of the Will Act. The deceased in this case had however satisfied the requirements of the Islamic law in this respect. On these facts, the supreme court held that the fact that the deceased was a Nigerian and a Moslem could not make any difference to the necessity of complying with the requirements of the Will Act. But where a Moslem has made a Will in proper form as in George V. Administrator-General3 and Ayoola & Ors V. Folawiyo & Ors4 there is nothing to prevent Customary law or as Dr. Elias said “any other code of Islamic law from applying to govern the devolution of the estate”. 


Another condition of validity to a Will is that the testator must have capacity. If the testator lacks capacity as prescribed by law, the Will becomes invalid and all interests it purports to confer fail. Once incapacity is proved to the satisfaction of the court, the Will fails. Thus, the person engaged professionally to prepare the Will has the responsibility and duty to ensure therefore that the Will is valid in the sense that the testator has the necessary capacity. If he observed that there are suspicions which tend to indicate lack of capacity, he must make direct enquires to ascertain whether in fact there is capacity. Such suspicion can be raised in an old senile testator or one who suffers from bodily ailments which may affect his mind. It will not be out of place to address capacity where the testator has a complicated family history because a dissatisfied dependant may go to any length to fault the Will on various grounds including lack of capacity. 


The legal practitioner engaged in the preparation of the Will is duty bound to ensure that the Will is not frivolously or maliciously faulted for lack of capacity. Knowing when the law requires that the testator must possess the necessary capacity, he in turn must advise the testator accordingly and put in place devices which may tend to support capacity. 


Lastly, where a Will is made without the volition of the testator, he has the right to rescission. A transaction conducted under undue influence is voidable at the instance of the party raising it. It is an equitable jurisdiction that the court exercises to rescind such unconscionable transaction. It follows therefore that reasonable steps must be taken to avoid a transaction founded on undue influence in order not to be caught by laches and acquiescence.5   
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